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Acknowledgement of Country

EDO recognises and pays respect to the First Nations peoples of the lands, seas and rivers of
Australia. We pay our respects to the First Nations Elders past, present and emerging, and aspire to
learn from traditional knowledges and customs that exist from and within First Laws so that
together, we can protect our environment and First Nations cultural heritage through both First and
Western laws. We recognise that First Nations Countries were never ceded and express our remorse
for the injustices and inequities that have been and continue to be endured by the First Nations of
Australia and the Torres Strait Islands since the beginning of colonisation.

EDO recognises self-determination as a person’s right to freely determine their own political status
and freely pursue their economic, social and cultural development. EDO respects all First Nations’
right to be self-determined, which extends to recognising the many different First Nations within
Australia and the Torres Strait Islands, as well as the multitude of languages, cultures, protocols and
First Laws.

First Laws are the laws that existed prior to colonisation and continue to exist today within all First
Nations. It refers to the learning and transmission of customs, traditions, kinship and heritage. First
Laws are a way of living and interacting with Country that balances human needs and
environmental needs to ensure the environment and ecosystems that nurture, support, and sustain
human life are also nurtured, supported, and sustained. Country is sacred and spiritual, with culture,
First Laws, spirituality, social obligations and kinship all stemming from relationships to and with the
land.



Environmental Defenders Office (EDO) welcomes the opportunity to comment on proposed
changes to the NSW Land Management (Native Vegetation) Code 2018 (the Code).

The proposed changes are intended to implement some (but not all) of the commitments in the
NSW Plan for Nature* made in response to the findings? of the 5-year statutory review of the native
vegetation provisions of the Local Land Services Act 2013 (LLS Act).

EDO generally supports the proposed changes as a means of implementing some of the
Government’s commitments in the NSW Plan for Nature, subject to our more detailed comments
below. However, we remain principally opposed to the Code as a tool for land management and
regulation of native vegetation clearing in rural NSW. In its current form (and even if amended in
accordance with the proposed changes), the Code permits broadscale clearing without any robust
environmental assessment or approval requirements (although notification or certification may
be required) and provides inadequate protection for environmentally sensitive areas (e.g.
endangered ecological communities, which are communities facing a very high risk of extinction
in the near future, and unmapped core koala habitat). Self-assessable codes and set asides that
are not ecologically credible are inappropriate regulatory tools for managing impacts on
biodiversity, particularly in the face of ongoing biodiversity decline.

The 2024 New South Wales State of the Environment report® released this month found:
e The number of threatened animal species listings increased by 18 since 2021.

e Only 50% of species listed as threatened (in 2022) are predicted to still be living in 100
years’ time.

e Land clearing continues to have a significant environmental impact. Since 2009, a total of
201,300 hectares of native vegetation has been cleared for agriculture.

A handful of minor Code changes are unlikely to overcome the ongoing and alarming trends of
decline being seen right across the State.

Our submission is structured as follows:

e Comments on proposed changes set out in the Discussion Paper and proposed
amendments to the Code
- General feedback
- Reducing authorisation periods
- Strengthening the invasiveness test for invasive native species
- Clarifying the rules for mosaic thinning woody native vegetation
- Introducing new landholder notification requirement for managing woody native
regrowth in managed native pastures

! https://www.nsw.gov.au/departments-and-agencies/cabinet-office/resources/nsw-plan-for-nature

2 https://www.lls.nsw.gov.au/ data/assets/pdf file/0003/1480629/Final-Report-on-the-Statutory-Review-of-
the-native-vegetation-provisions-of-the-LLS-Act.pdf

3 https://www.soe.epa.nsw.gov.au/#
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- Reintroducing caps for Part 5 Equity clearing
- Updating ‘set-aside’ requirements

e Additional opportunities to strengthen the land management framework in NSW

As the Government continues to implement the NSW Plan for Nature we expect to see more
substantial changes to legislation and programs tasked with conserving, managing and restoring
our natural landscapes, and whole-of-government action to actively turn around ongoing
environmental decline, restore habitats and biodiversity, and “leave nature better off than we
found it™.

General feedback
We provide the following overarching feedback on the proposed changes:

e We note the proposed Amending Instrument incorrectly refers to the Land Management
(Native Vegetation) Code Amendment 2024 (in several places). This should be amended to
the Land Management (Native Vegetation) Code Amendment 2025 (assuming the Code
amendments are made this calendar year). Similarly, the same errors appear in the draft
document showing proposed amendments to the Code.

e Unless otherwise addressed in this submission, we generally support proposed minor
amendments to wording, formatting, and numbering of lists in Parts 3,4 and 5.

e Subject to our specific comments about the application of savings and transitional
provisions to existing authorisation periods (see below), we generally support the
proposed savings and transitional provisions in proposed Schedule 7. We note however
that the savings and transitional provisions incorrectly refer to Land Management (Native
Vegetation) Code Amendment 2024.

Reducing authorisation periods

Overview

Part 1 of the Code deals with a number of preliminary and overarching issues, including, in clause
12 and 13 of the Code, the process for notification of intended clearing of native vegetation and
certification of intended clearing of native vegetation.

The main change to Part 1 of the Code relates to the authorisation periods set out in clause 12 and
13 of the Code. The authorisation period is the amount of time authorisation remains in effect
afteritis given. Currently:

e Anotification made under the Code has effect for 15 years from the date on which the
notification is made (cl 12(3)).

4 NSW Plan for Nature, p 3.



e Avoluntary code compliant certificate issued under the Code has effect for 15 years from
the date on which the certificate is issued (cl 12(7)).

¢ A mandatory code compliant certificate issued under the Code has effect for 15 years from
the date on which the certificate is issued (cl 13(3)). But a mandatory code compliant
certificate which establishes a set aside area has effect in perpetuity (cl 13(4)).

In response to concerns about the high amount of rural land covered by active, but unused Code
authorisations, it is proposed to reduce the authorisation periods for future authorisations, as
follows:

o from 15-years to 3-years for higher risk parts of the Code (Part 3 Division 3, Parts 5 &6), and
o T7-years for lower risk parts of the Code (Parts 2-4 except for Part 3 Division 3).

A mandatory code compliant certificate which establishes a set aside area will continue to have
effect in perpetuity

Itis also proposed to introduce new provisions that provide for a 2-year extension to authorisation
periods to provide flexibility for landholders who have been significantly impacted by natural
circumstances beyond their control which might delay the use of their Code authorisation.

Comments on proposed changes
In general, we support the proposal to reduce authorisation periods for future authorisations.

However, we raise the following concerns with the proposal (in proposed cl 13A) to allow an
extension of certain notifications and certificates:

e Incorrect reference to Land Management (Native Vegetation) Code Amendment 2024

The note at the bottom of proposed clause 13A incorrectly refers to Land Management
(Native Vegetation) Code Amendment 2024. This should be updated to Land Management
(Native Vegetation) Code Amendment 2025 (assuming the Code amendments are made
this calendar year).

e Authorisations continue in force until determination by Local Land Services (LLS)

We do not support proposed clause 13A(2) which provides that a certificate or notification
that is the subject of an application for extension is taken to continue in force until the
application is determined by LLS, for a maximum period of up to 2 years. This essentially
provides landholders with a full extension simply upon application, without the need for
LLS to make a decision, undermining the entire provision. An alternative could be pausing
the authorisation (at the end of its initial period) until LLS makes a decision. While this may
mean an authorisation’s additional two years does not begin immediately upon the end of
its initial period, it would at least allow proper consideration by the LLS of the need for an
additional two years, rather than the proposed default position of providing an additional
two years regardless of an LLS decision.



o Failure to consider whether clearing authorisation remains appropriate in landscape
affected by natural disaster

While we understand the provisions are intended to provide an extension of time to
landholders who may have been unable to undertake authorised clearing due to a natural
disaster, the proposed provision does not provide for any consideration of whether the
clearing authorisation remains appropriate for a landscape that may have been severely
affected by fire, flooding or drought. EDO has previously written about the need for our
regulatory frameworks to be more responsive to natural disasters, including through post-
event triggers that compel a review of policy settings, environmental protections and
existing approvals that may no longer be suitable in post-event landscapes.” We
recommend that clause 13A needs to allow for such considerations. This could include a
new subclause in proposed clause 13A requiring, for example, the LLS to consider, before
approving an extension of certain notifications and certifications, any proposed or
enacted changes to the Code or LLS Act, and whether the granting of an extension would
be consistent with the principles of ecologically sustainable development (ESD). This
would be consistent with other parts of the LLS Act that requires decisions to be made
consistent with the principles of ESD, and would also ensure that any changes made to the
framework in response to a natural disaster are not undermined by the granting of
authorisation extensions.

Additionally, we understand that savings and transitional provisions in proposed Schedule 7 of the
Code provide that a notification of intended clearing of native vegetation or application for a
certificate of compliance made prior to the commencement of the Code amendments will be
subject to the provisions of this Code as in force at the time the application was made. This means
that authorisations already in effect will continue to have effect for 15 years from their
commencement date, undermining efforts to address concerns about the number of unused
approvals. As an alternative, savings and transitional provisions could provide for existing
authorisations to be subject to reduced authorisation periods. However, rather than from the date
of commencement of those authorisations (which could immediately time out some existing
authorisations), for those authorisations already in existence authorisations could continue to
have effect for up to either 3 or 7 years from the date of the Code amendments (unless they would
otherwise have lapsed before then), and in relevant circumstances be eligible for a 2 year
extension. There is unlikely to be significant hardship on landowners from this change, because
there is advance notice of the change and even if the existing authorisations lapse, a landholder
can reapply for authorisation.

Strengthening the invasiveness test for invasive native species

Overview

Part 2 of the Code relates to the clearing of invasive native species (INS). It provides for the
clearing of INS under two separate pathways: low risk clearing and high risk clearing.

5 EDO, Defending the Unburnt: Wildlife can’t wait: Ensuring timely protection of our threatened biodiversity,
2022, https://www.edo.org.au/wp-content/uploads/2022/12/EDO-Wildlife-cant-wait.pdf
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The 5-year review of the native vegetation provisions of the LLS Act found that 80% of
authorisations under the Code related to Part 2 - Invasive Native Species. The Review identified
that the main environmental risks posed by INS authorisations comprise:

e limited treatment area specificity in assessments under Part 2, Division 2 of the Code to
ensure the treatment area is only targeting areas where species are acting invasively; and,

o lack of aninvasiveness test for a landholder to use as part of Part 2, Division 1 of the Code.

To address these risks the review recommended that a protocol is developed to assist LLS staff to
identify specific INS treatment areas for Part 2, Division 2 applications, and to develop and test a
landholder guide to support self-assessment of INS, that is in line with the conditions of the Code
for Part 2, Division 1 notifications. The NSW Plan for Nature supported these recommendations.

Comments on proposed changes
The proposed Code amendments:

e introduce an invasiveness test to help guide landholders in appropriate application of Part
2, Division 1, as recommended; and

o replicate this invasiveness test in Part 2, Division 2, and remove the current treatment area
specification in Part 2, Division 2.

There is no clear explanation of the change to Part 2, Division 2 in the Discussion Paper. For
example, it is unclear if the strengthened invasiveness test is intended to replace the need for
treatment area restrictions in Part 2, Division 2, although presumably the insertion of clause
26(2)(b) is intended to address concerns outlined in the 5-year statutory review report that
potential misinterpretation of the invasiveness test and a lack of specified treatment area are
leading to authorisations for large areas.

While we generally support a strengthened invasiveness test, we note the following concerns with
the proposed changes:

e Self-assessment by landholders

Proposed clause 21(b) seeks to strengthen the invasiveness test, by requiring landholders to
apply the following test:

b) in the reasonable opinion of the landholder:

i.  thespecies is either invading plant communities where it has not been known to
occur previously or regenerating densely following disturbance, and

ii.  theinvasion or dense regeneration of the species is resulting in a change in the
structure or composition of a plant community.

This proposed change highlights one of our overarching concerns with the Code generally: it
requires a significant amount of subjective self-assessment by individual landholders,
particularly on technical issues where a landholder might not have the relevant expertise - for
example, an ability to assess changes in structure and composition of a plant community. EDO
has previously recommended that code-based clearing that relies on technical self-



assessment is not a suitable tool for regulating the clearance of native vegetation and if used,
should be restricted to genuinely low impact activities.

If the Code is to be retained, we recommend that Part 2 of the Code is strengthened by
removing the distinction between low impact and high impact clearing in Part 2, and require
all clearing of INS to comply with Part 2, Division 2, including the requirement for LLS to apply
the test of invasiveness (rather than the landholder), and stricter method and impact
conditions. This would remove reliance on landholder self-assessment and be commensurate
with the risk posed by this part of the Code (which is the highest used part of the Code, and as
flagged below, allows for the clearing of clearing of vegetation that is not an invasive native
species).

e Clearing of non-invasive native species

As part of the changes to Part 2, Division 2 of the Code, it is proposed to insert a new
subclause that provides “This Division also authorises the clearing of vegetation that is not an
invasive native species but only in accordance with the conditions of this Division”. This
replicates a provision that already exists in Part 2, Division 1. Elsewhere in the Part 2, Division
2 the Code provides:

e Clearing of native vegetation that comprises non-invasive native species is permitted
only to the minimum extent necessary.

e Clearing of trees and shrubs that are not invasive native species must not exceed 20%
of the total number of trees and shrubs cleared from the treatment area.

e Non-invasive native species with a diameter at breast height over bark greater than 20
centimetres must be retained.

Presumably, the insertion of the new subclause into Part 2, Division 2 clarifies existing policy,
but the change is not clearly explained in the Discussion Paper.

In any event, the clearing of non-invasive native species in reliance of the Part 2 of the Code is
concerning, particularly given that this Part of the Code accounts for 80% of clearing
authorisation. There is a risk that without robust oversight these provisions are open to
misuse. This is another reason why all clearing under Part 2 should be subject to mandatory
code compliant certificates.

Clarifying the rules for mosaic thinning woody native vegetation

Overview

Part 3 of the Code allows the removal of woody native vegetation by uniform or mosaic thinning to
promote native pastures and increase farm efficiency and productivity. Amendments to Part 3,
Division 3 are proposed to provide greater clarity on the intent and provisions in Part 3, Division 3
- Mosaic thinning, and provide for better retained area management.

Comments on proposed changes

We generally support the proposed changes to Part 3, Division 3 of the Code, but make the
following comments:



Improved clarity

Proposed changes to clauses 41 and 46 of the Code appear to simply provide clarity on the
intent of the Division but do not otherwise make any substantial policy changes.

Management of retained vegetation
We generally support the proposed clause 45A, which provides:

Retained native vegetation, as required by clause 41(1), is to be managed so as to promote
and improve vegetation integrity in the retained area, consistent with any guidelines issued
by Local Land Services from time to time.

It is unclear how this new provision will be monitored and enforced. There does not
appear to be any requirements for landholders to demonstrate or report on how they will
manage retained native vegetation. Increased support for landholders through enhanced
LLS extension services, as flagged in the Discussion Paper, will be important for effective
implementation of this new requirement. Similarly, enhanced capacity for LLS to monitor
compliance with these new requirements (and the Code more broadly), will also be key to
ensuring the Code as amended delivers the outcomes intended.

Failure to implement review recommendations in full

The proposed amendments to Part 3, Division 3 do not appear to implement the 5-year
statutory review recommendations in full.

The 5-year statutory review recommended (Recommendation 2.1(b)):

2.1 Improve administration and outcomes of authorisations to manage
environmental risk and reduce the cleared area for:

b) mosaic thinning by establishing limits on tree canopy opening sizes and processes
for improved location, selection and documentation of retained areas, and
requirements for these areas.

This recommendation was supported by Government in the NSW Plan for Nature.

The proposed Code amendments do not appear to clearly make provisions for
establishing limits on tree opening sizes or processes for improved location, selection and
documentation of retained areas. It only appears to introduce requirements for the
management of retained areas (the latter part of this recommendation). There is no clear
explanation in the Discussion Paper about how Recommendation 2.1(b) is being
implemented.

We suggest that Recommendation 2.1(b) could be implemented through proposed clause
45A (if that is not already the intention). We recommend, for example, that clause 45A be
amended to read:

Retained native vegetation, as required by clause 41(1), is to be selected, located
and managed so as to promote and improve vegetation integrity in the retained
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area, consistent with any guidelines issued by Local Land Services from time to time,
including guidelines on limits on tree canopy opening sizes.

The mandatory code compliant certificate issued by Local Land Services under
this Division may specify conditions relating to the selection, location and
management of retained native vegetation.

These changes would better allow for implementation Recommendation 2.1(b) in full, by
clearly allowing for LLS Guidelines to specify requirements for selection and location of
retained vegetation and limits on tree canopy opening sizes. It also allows for clear
documentation of areas retained for the purpose of Part 3, Division 3 in the code
compliant certificate, which aligns with Recommendation 2.1(b), and will also support
effective compliance and enforcement.

Introducing new landholder notification requirements for managing woody native regrowth
in managed native pastures

Overview

Part 4 of the Code deals with continuing uses. Part 4, Division 1 deals specifically with the clearing
of regrowth vegetation and allows landholders to clear vegetation that has regrown since 1
January 1990 (except following unlawful clearing, following clearing caused by bushfire, flood or
drought or other natural cause, or after clearing under the Invasive Native Species and Pasture
Expansion parts of the Code). It is the only part of the Code that does not require clearing to be
either notified to the LLS or subject to a mandatory code compliant certificate. As explained in the
Discussion Paper, the lack of oversight of woody regrowth management has made it difficult to
ascertain its extent and impact, and woody regrowth management is likely a key contributor to
reported unallocated clearing.

Itis proposed to introduce notification requirements into Part 4, Division 1 of the Code.

Comments on proposed changes

We strongly support this change. It will improve monitoring and accountability and should help
reduced levels of unexplained clearing.

EDO recommends that notification requirements should also be introduced for allowable
activities undertaken in accordance with the LLS Act. Similar to concerns raised about managing
regrowth clearing, lack of notification requirements and inadequate reporting makes it difficult to
determine what percentage of ‘unallocated clearing’ is carried out under allowable activity rules.
This does not need to be overly burdensome on landholder; a brief record-keeping template form
could be used by landholders to record this category of clearing and be used for monitoring and
compliance purposes.

Reintroducing caps for Part 5 Equity clearing

Overview

Part 5, Division 4 of the Code, when introduced, set caps on the maximum area on any landholding
from which native vegetation may be cleared under this Division. The caps are set out in table in
Schedule 4 of the Code.

11



The original drafting has the caps lapsing after three-years. The proposed changes reinstate the
caps indefinitely.

Comments on proposed changes

If Part 5 of the Code is to be retained, then reintroduction of caps for clearing under Part5, Division
4 of the Code is critical (otherwise clearing is essentially unlimited).

However, as flagged by EDO when the Code was first introduced, Part 5 of the Code, even with
caps in place, allows clearing at levels so significant that it essentially equates to broadscale land
clearing. Any clearing of this scale should be properly assessed by the Native Vegetation Panel
(NVP) and not allowed under the Code. We also have concerns with the use of set asides under
Part 5 (and Part 6) of the Code (see below). We therefore strongly recommend that Part 5 of the
Code be removed in its entirety, with clearing of this scale to be assessed by the NVP under Part
5A, Division 6 of the LLS Act.

Updating ‘set-aside’ requirements

Overview

The Code includes requirements to establish ‘set-aside’ areas for some clearing, including under
the Part 5 - Equity and Part 6 - Farm Plan. As outlined in the Discussion Paper:

e Theset aside to clearing ratio requirements range from 1:1 to 8:1, depending on the
amount of rural regulated land present on the property and the conservation status of the
vegetation to be cleared.

e Part 5 of the Code currently provides for discounting of set aside area ratios where
Endangered and Critically Endangered Ecological Communities, or areas of strategic
landscape-scale biodiversity importance, exist within the proposed set aside areas. The
original intent of offering set aside discounts was to incentivise landholders to include
high conservation value areas in their set asides and therefore improve environmental
outcomes of set aside areas. However, these discounts also reduced the ratio of land
protected in-perpetuity to native vegetation cleared. The NSW Plan for Nature committed
to remove area discounts for set asides.

The Code amendments, which relate specifically to Part 5 of the Code, propose:

e Removingdiscounts to set aside area ratios for Endangered and Critically Endangered
Ecological Communities, or areas of strategic landscape-scale biodiversity importance;
and

e Inserting a new provision that provides that:

Local Land Services may determine the land on which the set aside area will be established.
In determining the land on which the set aside area will be established, Local Land Services
must seek to maximise environmental benefits from the set aside area.

Comments on proposed changes

EDO has long-raised concerns about set asides being an inappropriate tool for managing
environmental risk and delivering improved environmental outcomes. Set asides are essentially
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‘quasi-offsets’ that side-step genuine, commensurate evidence-based offsets; instead, set-asides
are based on simple area-based ratios, are not required to be ‘like-for-like’ and do not prevent a
net loss of biodiversity. There is insufficient monitoring and reporting on whether set aside
obligations are adequately enforced and met.

The proposed amendments to the Code do not address these ongoing concerns. The decision to
remove the area discounts is premised on the assumption that the success of set-asides can be
measured by ratios of land set aside to land cleared. This rationale is flawed - because ratios alone
will not deliver improved environmental outcomes. Without clear parameters that require set
asides to be of ecological equivalence, there is no guarantee that land set aside will be able to
improve on ‘net loss’. Similarly, the new requirement for LLS to determine set asides so as to
maximise environmental benefits will only be effective if LLS is guided by clear, scientific based
criteria intended to deliver improvements environmental benefits, including improvements for
biodiversity.

Ultimately the use of set-asides to ameliorate impacts under Parts 5 and 6 of the Code is not
appropriate for managing environmental harm. Any clearing of this type and scale should be
properly assessed by the NVP, with adequate offset requirements imposed. For these reasons, we
recommend that both Part 5 and Part 6 are removed from the Code and any relevant clearing be
assessed by the NVP under Part 5A, Division 6 of the LLS Act, applying, where relevant, the
Biodiversity Offsets Scheme.

The proposed changes to the Code simply implement several of the recommendations of the 5-
year statutory review and commitments of the Government in the NSW Plan for Nature. They make
improvements to the Code, including new notification requirements for improved transparency
and accountability, and clarification around existing rules relating to mosaic thinning and invasive
native species.

While the proposed changes are generally supported, we remain concerned that on their own, the
proposed Code amendments do not provide the more extensive improvements needed to ensure
the land management framework in NSW is able to deliver improved outcomes for the
environment. Notably, we are principally opposed to the Code as a primary tool for land
management and regulation of vegetation clearing in rural NSW. Self-assessable codes that
facilitate broadscale clearing without appropriate assessment and oversight, and set asides that
are not ecologically credible (e.g. like-for-like), are inappropriate regulatory tools for managing
impacts on biodiversity, particularly in the face of ongoing biodiversity decline.

EDO has made numerous recommendations for improving the land management framework,
including strictly limiting the use of self-assessable codes to genuinely low impact activities. Our
previous recommendations can be found in earlier EDO reports and submissions, including the
following:

13



e EDO, Submission on the proposed Land Management (Native Vegetation) Code 2017 (Code),
2017.8

e EDO, Restoring the balance in NSW native vegetation law - Solutions for healthy, resilient
and productive landscape, August 2020.7

e EDO, Submission to the Statutory Review of the native vegetation provisions (Part 5A and
Schedule 5A and Schedule 5B) of the Local Land Services Act 2013, December 2022.8

e EDO, Submission to the Natural Resources Commission review into options to further protect
and restore biodiversity and ecosystem functions in regional landscapes, and enhance value
and support for landholders (Protect and Enhance Review), April 2025.°

We hope to see further changes made to the land management framework in due course
consistent with the broader commitments made in the NSW Plan for Nature, including in response
to any findings and recommendations made by the NSW Natural Resources Commission in the
reviews it has been commissioned to undertake as part of the NSW Plan for Nature commitments.

Thank you for the opportunity to make this submission.
Please do not hesitate to contact our office should you have further enquiries.

6 https://www.edo.org.au/wp-content/uploads/2021/08/Submission-on-the-Land-Management-Native-
Vegetation-Code.pdf

7 https://www.edo.org.au/wp-content/uploads/2020/08/EDO-LC-report-2-final-singles.pdf

8 https://www.edo.org.au/wp-content/uploads/2022/12/221219-LLS-Act-Review-EDO-submission.pdf

9 https://www.edo.org.au/publication/submission-to-the-protect-and-enhance-review/
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