Environmental
Defenders Office

Planning and Development in the ACT

Disclaimer: This factsheet is a guide only and is designed to give readers a plain English
overview of the law. It does not replace the need for professional legal advice in individual
cases. To request free initial legal advice on a public interest environmental or planning
law issue, please visit our

While every effort has been made to ensure the information is accurate, the EDO does not
accept any responsibility for any loss or damage resulting from any error in this factsheet
or use of this work.

This factsheet was last updated on 23 June 2025

This factsheet explains the new laws regulating planning and development in the Australian
Capital Territory (ACT). Itis useful for anyone who wants to understand the new legislative
framework, how development is assessed in the ACT and comment on a proposed
development. Itis also useful if you would like to complain about a breach of the Planning
Act or comment on a proposed amendment to the Territory Plan.

In 2023, the ACT reformed its planning and development legislation and framework. This
factsheet provides an overview of:

1. The current

2. inthe ACT
3. Your and your

4, of development offences
5 to the Territory Plan

6

Key Takeaways

e The Planning Act and Territory Plan guide planning and development in the ACT. In
most instances, the is the decision-maker for
development applications.

e Third party appeals are not always available. You must make a representation
during the notification period to be eligible to appeal a decision to approve a
development. Even then, some decisions under the Planning Act are exempt from
third party appeals.


http://www.edo.org.au/
https://www.act.gov.au/directorates-and-agencies/epsdd/territory-planning-authority

e Appeals of development approval decisions are heard in the ACT Civil and
Administrative Tribunal (ACAT). The ACAT can hear the matter fresh and affirm, set
aside or vary the decision.

e Potential development offences should be reported by calling the ACT Government
on 13 22 81 in the first instance. Generally, the ACT Government takes enforcement
action for offences under the Planning Act, but any person can apply to the ACT
Supreme Court where a prohibition notice or controlled activity order issued by
the ACT Government has been, or is likely to be, contravened.

e The Territory Plan can be amended and, unless the amendment is very minor,
there are generally opportunities to comment on the proposed amendment.

The Planning Act 2023 (ACT) ( ) commenced on 19 June 2023, replacing the
Planning and Development Act 2007 (ACT).

Following commencement of the Planning Act and the Planning (General) Regulation 2023
(ACT) ( ), several other key documents were released, including:

e Territory Plan 2023 which guides development in the ACT (available )
e Design Guides (available )
e Technical Specifications which guide aspects of a development proposal (available
)
e District Strategies, which are designed to guide sustainable development but do
not have a role in the assessment of developments (available )

The Territory Planning Authority (TPA), established under the Territory Plan, has the
authority to determine all development applications, except for Territory Priority
Projects.?

Assessable Development

A ‘development’ that is not exempt or prohibited development is assessable development
and requires approval by the TPA (or in some cases, the Minister for Planning).

Generally, there are five stages of assessment:

1. Lodgingthe development application with the TPA
2. Referral to another entity (if required)

3. Public notification

4. Assessment by the TPA

5. Decision

In addition to assessable development, there are also:

! See EDO’s submission on the current planning legislation
2 Planning Act 2023 (ACT) (Planning Act) s 144(a).


https://www.legislation.act.gov.au/View/a/2023-18/current/html/2023-18.html
https://www.legislation.act.gov.au/View/sl/2023-20/current/html/2023-20.html
https://www.legislation.act.gov.au/ni/2023-540/Current
https://www.planning.act.gov.au/professionals/our-planning-system/the-territory-plan/design-guides
https://www.planning.act.gov.au/professionals/our-planning-system/the-territory-plan/technical-specifications
https://www.planning.act.gov.au/professionals/our-planning-system/district-strategies
https://www.edo.org.au/publication/edo-submission-on-the-acts-planning-bill-2022/
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o which is a form of assessable development that follows
a similar assessment process but can have additional requirements

3

o "which follow a different assessment pathway
Referral

This stage is not always required, depending on the development. However, the TPA must
refer the development application for advice if:3

e aregulation requires referral
e the Territory Plan requires referral to a specific entity
e the proposed development will have an adverse environmental impacton a
protected matter or protected tree or declared site (referral is to the
) or
e the proposed developmentis likely to have an adverse impact on a government
interest (referral is to relevant government entity)

Where a referral entity gives advice on a development at this stage, the TPA must ensure
any approval is consistent with the advice.*

Public Notification

Public notification is required for all assessable developments in the ACT.® In most cases,
the TPA is required to provide public notification of development applications for 15
working days.® Any person can comment on a development application during this time.”
More information is provided

Assessment & Decision by the TPA

The TPA may approve, approve with conditions, or refuse a development application.?

The TPA has specific matters it must consider when making a decision about a
development application, including environmental impacts and any ‘environmental
significance opinions’.?

The TPA can only approve a development if it is consistent with the Territory Plan and any
advice the TPA was required to obtain from a referral entity, e.g. the Conservator of Flora
and Fauna.®

Significant Developments
A proposed development is a ‘significant development’ if it requires:!

e a‘subdivision design application’
e consultation with the ‘design review panel’ or

}Planning Act ss 170(1) & 172.
*Planning Act s 189(1)(c).

®Planning Act s 175.

¢ Planning Act s 175(2)(a) and Planning (General) Regulation 2023 (ACT) (Planning Regulation) cl 36(b).
"Planning Act s 180.

8 Planning Act s 185(1).

°Planning Act s 186.

1% Planning Act s 189.

1 Planning Act s 94.


https://www.act.gov.au/directorates-and-agencies/epsdd/office-of-the-conservator-of-flora-and-fauna#:~:text=The%20Office%20of%20the%20Conservator%20of%20Flora%20and%20Fauna%20was,Conservator%20of%20Flora%20and%20Fauna.
https://www.act.gov.au/directorates-and-agencies/epsdd/office-of-the-conservator-of-flora-and-fauna#:~:text=The%20Office%20of%20the%20Conservator%20of%20Flora%20and%20Fauna%20was,Conservator%20of%20Flora%20and%20Fauna.

e anenvironmental impact statement

Significant developments cannot be exempt developments.?? While significant
developments have different notification requirements and a longer assessment process,
the TPAis still the decision-maker and third-party reviews are still generally available.

N.B. The initial public comment period for a significant development application
must be at least 20 working days. A further public comment period of 10
working days also applies to significant developments.*®

Where a significant development requires an EIS, the draft EIS must be made
available for public comments for at least 30 working days.**

Territory Priority Projects

Territory Priority Projects (TPPs) are development proposals that the Chief Minister of the
ACT and the Minister for Planning have jointly declared to be a TPP.?*

A proposal can be declared to be a TPP if:

e itachieves a major government policy outcome that is of significant benefit to the
ACT community

e it helps achieve the desired future planning outcomes set out in the ACT Planning
Strategy, relevant District Strategy, the Territory Plan or any relevant zone

e itisforsignificant infrastructure or facilities that are of significant benefit to the
people of the ACT and

e sufficient consultation has occurred

N.B. The public comment period for a proposed TPP declaration must be at least 15
working days.'®

Third parties cannot appeal approval decisions for developments that have
been declared to be TPPs.

Exempt and Prohibited Developments

Exempt Development

Exempt development does not require assessment and approval under the Planning Act.'®

There are no rights to comment on, or challenge, an exempt development.

12 Planning Act s 145(2)(a).

13 Planning Regulation cl 36(a).

14 Planning Act s 114.

15 Planning Act s 218.

6 Planning Act s 218(3)(b)(ii).

1" Planning Act Sch 6 Pt 6.2.

18 Planning Act s 150. You can obtain an ‘exemption assessment’ to determine that a development
application is not required for a development under s 151 of the Planning Act.



Read: More information about exempt developments is available

Prohibited Development

A development will be prohibited development if it is:*

e prohibited under the Territory Plan or
e proposed to be undertaken by someone other than the ACT Governmentin a
‘future urban area’

An exempt development cannot be a prohibited development.?®

Your right to comment

Anyone can comment (‘make a representation’) on development applications in the ACT.%

N.B. The public notification period for non-significant development applications
must be at least 15 working days.*

Significant developments must be publicly notified for at least 20 working days
initially and, where further information is required, published for a second
public notification period of 10 working days.”

Read: The TPA published a factsheet on

When drafting your comment, it is useful to address the factors the TPA must consider
when determining the development application, such as:**

e applicable desired outcomes or design guidance in the Territory Plan

e the suitability of the proposed development in the contexts of the site’s permitted
uses and surroundings

e the probable impacts of the proposed development, including impacts on the
environment and community

Your right to challenge

Challenging a development approval in ACAT

Not all decisions under the Planning Act are reviewable and, even where decisions are
reviewable, sometimes they can only be challenged by the proponent.?

¥ Planning Act s 154.

20 Planning Act s 154(2).

2L Planning Act s 180.

22 Planning Regulation cl 36(b).

2 Planning Act s 179 and Planning Regulation cl 36(a).

2 Planning Act s 186.

% Reviewable Decisions are outlined in Sch 5 of the Planning Act.


https://www.planning.act.gov.au/applications-and-assessments/development-applications/check-if-you-need-a-da
https://www.devmatrix.act.gov.au/__data/assets/pdf_file/0015/2323014/development-application-public-notification-representations.pdf?utm_source=chatgpt.com

N.B.  Adecision to approve a development proposal under s 185 of the Planning Act
can be reviewed by a third party if:

e thethird party made a representation during the public notification
period (where notification was required); and

e the approval of the development proposal may cause the third party to
suffer material detriment.?

Third parties that can seek review of a decision must make an application to
the ACT Civil Administrative Tribunal (ACAT) within 20 working days of
receiving notice of the decision.”

The ACAT can hear the matter fresh and affirm, set aside or vary the decision.

Some developments cannot be challenged. Examples of these include:*®

e Territory Priority Projects

e non-significant developments in the city centre, town centre, an industrial zone,
Kingston Foreshore or University of Canberra

e public facilities on unleased public land of Territory leased land

Read: More information about challenging development approvals is available in our
factsheet on

ACAT has also published a

Judicial Review in the Supreme Court

Even if you cannot challenge a decision on its merits in the ACAT, you may be able to
commence proceedings in the ACT Supreme Court if the decision was unlawful or
improperly made under the Administrative Decisions (Judicial Review) Act 1989 (ACT)
(ADJR Act). You will first need to establish that your interests have been adversely
affected by the decision.

Judicial review differs from merits review in that you are required to establish the decision
is not valid due to a legal error, as opposed to challenging the correctness of the decision
from a factual or merits perspective.

There is a much higher bar to establish grounds for judicial review, and this can lead to
costly proceedings if unsuccessful.

26 ‘Material detriment’ is defined in the Planning Act Sch 5 to mean the decision may or does adversely
affect the third party’s use of enjoyment of land. It does not include circumstances where the
detriment is caused by increased direct or indirect competition.

2 Planning Act s 507(2).

28 A full list of developments exempt from third party review is outlined in Planning Act Sch 6.


https://www.edo.org.au/publication/appealing-planning-and-environment-decisions-in-the-acat/
https://www.acat.act.gov.au/__data/assets/word_doc/0006/2399019/Guide-to-ACAT-review-of-planning-decisions-15-Feb-2024.docx

N.B. Applications for judicial review must be lodged with the Supreme Court within
28 days from the date you received notice of the decision.?

We strongly recommend obtaining private legal advice on standing and
prospects before commencing any judicial review proceedings.

A breach of the Planning Act can include:

e carrying out a development without approval®
e not complying with an approval condition®!
e carrying out a prohibited development?*

The TPA is responsible for ensuring compliance with the Planning Act and can issue
‘prohibition notices’ to prevent a breach from starting or continuing,*® or a ‘controlled
activity order’ for a specific action to be taken.**

Access Canberra is the ‘customer service provider’ for the TPA’s compliance
responsibilities and breaches should be reported to them in the first instance.

N.B. Potential breaches of the Planning Act should be reported in the first instance
by calling 13 22 81 or via the

If someone breaches, or s likely to breach, a prohibition notice or controlled activity
order, any person can commence proceedings in the ACT Supreme Court for an injunction
to remedy or restrain the breach (or potential breach).®

We strongly recommend obtaining private legal advice before commencing any injunction
proceedings as they can be very expensive.

The Territory Plan outlines the applicable district and zone policies against which
development proposals are assessed. Amendments to the Territory Plan, including
amending zones, can be minor®* or major.*

29 ADJRAct s 11(3).

%0 Planning Act s 403.

31 Planning Act s 406.

32 Planning Act s 404.

¥ Planning Act s 452.

3 Planning Act s 424.

¥ Planning Act s 456.

% The process for minor amendments is set out in Pt 5.3 of the Planning Act.
3" The process for major amendments is set out in Pt 5.2 of the Planning Act.


https://services.accesscanberra.act.gov.au/s/forms/land-planning-and-building-enquiry

Minor Amendments to the Territory Plan

Minor amendments to the Territory Plan are prepared and commenced by the TPA and do
not always require consultation.

Types of minor amendments that do not require consultation include (but are not limited
to) amendments:3®

e that do not adversely affect anyone’s rights if approved and are only to correct a
formal errorin the plan

e tochange the boundary of a zone where the land adjoins unleased or Territory-
owned land

e required to bring the Territory Plan into line with the National Capital Plan**

e toadd or change references to a design guide

e toomitsomethingthatis obsolete or redundantin the Territory Plan

Other types of minor amendments that do require limited consultation include (but are
not limited to) amendments:*

e tochange the boundary of a zone where a development is encroaching on
adjoining land

e to relocate a provision within the Territory Plan if the substance of the provision is
not changed

e tochange a provision in the Territory Plan that does not change the substance of
the plan, is consistent with the policy intent of the provision, and is not an
amendment that does not adversely affect anyone’s rights and is intended only to
correct an error in the Territory Plan

e inrelation to a ‘future urban area’

Your right to comment

In circumstances where limited consultation is required, the TPA must publish the
proposed minor amendment and invite comments for at least 20 working days.** The TPA
must tell the National Capital Authority about the proposed minor amendment.

The minor amendment can commence once:

e the TPAis satisfied it is a minor amendment,

e any comments from the National Capital Authority, and the public where
consultation was required, have been considered, and

e the TPAis satisfied the minor amendment is not inconsistent with the ACT
Planning Strategy or relevant District Strategy.

% Planning Act s 84(1).

3 Importantly, the Territory Plan must be consistent with the National Capital Plan; however, the
National Capital Plan does not need to be consistent with the Territory Plan; see Australian Capital
Territory (Planning and Land Management) Act 1988 (Cth) s 26.

“0 Planning Act s 84(2).

“ Planning Act s 86(2).



Visit: You can see a list of minor amendments, including minor amendments open for
consultation

Major Amendments to the Territory Plan
Major amendments can be commenced three ways:*

1. Proponent-initiated - the lessee or custodian of the land applies for an
amendment of the Territory Plan in relation to that land.*®

2. Government-initiated = the TPA initiates the amendment to the Territory Plan.*

3. Minister-initiated = the Planning Minister may direct the TPA to prepare an
amendment to the Territory Plan.*

Examples of major plan amendments include:

e changingland use zoning, or
e changing Territory Plan policies or incorporating new policies.

Visit: You can see a list of major amendments, including major amendments open for
consultation

Your right to comment

The TPA must consult with the National Capital Authority, the ACT Conservator of Flora
and Fauna, the Environment Protection Authority, the Heritage Council, each referral
entity and any custodians of unleased or public leased land that is likely to be affected.*

Draft major amendments generally must be made available for public consultation.

N.B.  The proposed major amendment must be publicly exhibited and open for
public comments for at least 30 working days.*’

However, the TPA is not required to publish a draft major amendment if it would:*®

e disclose a trade secret
e endanger the life or physical safety of anyone or lead to damage or theft of
property (or could reasonably be expected to)

“2 Planning Act s 53(1).
“ Planning Act s 57(1).
“ Planning Act s 60(1).
% Planning Act s 60(2).
6 Planning Act s 62.

47 Planning Act ss 55 and 63.
8 Planning Act s 63(2).


https://www.planning.act.gov.au/professionals/our-planning-system/the-territory-plan/minor-plan-amendments
https://www.planning.act.gov.au/professionals/our-planning-system/the-territory-plan/major-plan-amendments

After consultation, the TPA can revise or withdraw the draft major amendment, or
otherwise give it to the Planning Minister recommending approval,* along with any
comments received during the consultation and a report outlining the parties consulted.*°

The Planning Minister must refer the draft major amendment to the Legislative Assembly
for consideration, within 5 working days of receiving it from the TPA.*

Your right to challenge

You cannot challenge a minor or major amendment to the Territory Plan in ACAT.
Therefore, your only chance to engage on amendments is to submit written comments
about the draft amendment to the TPA during the relevant consultation period.

The only avenue for review is judicial review proceedings in the ACT Supreme Court
regarding the lawfulness of the amendment.

N.B. Applications for judicial review in relation to the validity of a minor or major
amendment to the Territory Plan must be commenced within 3 months from
the date the provision, or amendment of the provision, commenced.*

A major amendment being inconsistent with a Planning Strategy or District Strategy
cannot be grounds to seek review of the validity of a provision of the Territory Plan.>

Key terms used in this factsheet:

Design Review Panel means the panel established under s 95 of the Planning Act to
provide design advice to proponents and exercise any other function given the Panel.

Development means (a) building, altering or demolishing a building or structure on the
land; (b) undertaking earthworks or other construction work on or under the land; (c)
undertaking work that would affect the landscape of the land; (d) using the land, or a
building or structure on the land; (e) subdividing or consolidating the land; (f) varying a
lease relating to the land; (g) putting up, attaching or displaying a sign or advertising
material other than in accordance with an approval. (Planning Act, s 14(1)).

Environmental Impact Assessment is the formal assessment of a development
proposal’s potential environmental impact and is required for certain proposals (Planning
Act s 102(1)).

Environmental Significance Opinion means an opinion from a relevant agency that a
proposal is not likely to have a significant adverse impact on the environment obtained by
the proponent (Planning Act, s 102(2)).

9 Planning Act s 67(3).
%0 Planning Act s 67(3).
51 Planning Act s 70.

2 Planning Act s 82(1).
3 Planning Act s 82(2).

10



Future Urban Area means an area of land identified in the Territory Plan for future urban
development (Planning Act, Dictionary).

Material Detriment means detriment suffered by an entity because of a decision if the
decision has, or is likely to have, an adverse impact on the entity’s use or enjoyment of the
land; or for an entity that has objects or purposes, the decision relates to a matter
included in the entity’s objects or purposes, but does not include detriment suffered by an
entity only because of a decision that increases, or is likely to increase, direct or indirect
competition with the entity’s business, business partner, close friend or family member
(Planning Act, sch 5s5.1).

Protected Matter means a matter protected by the Commonwealth, a native species or
ecological community protected under the Nature Conservation Act 2014 (ACT) or a
declared protected matter (Planning Act, s 221(1)).

Subdivision Design Application means a development application for a subdivision
proposal (Planning Act, s 43(1)).

Subdivision Development Proposal means a development proposal to create or
consolidate blocks, create or remove roads, or involving the land use zone, design and
construction requirements for future development on the land the subject of the
application (Planning Act, s 43(3)).

Apply for legal  If you have any further questions and would like to apply for free
assistance: legal assistance, please make an application via our website:

EDO welcomes feedback on this factsheet. Your feedback will help us ensure we are
providing useful information.

If you have any concerns or suggestions regarding this factsheet, please fill out the Legal
Resources evaluation form by clicking or scanning the QR code below:
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https://www.edo.org.au/free-legal-advice/
https://forms.monday.com/forms/f3fd07159a036ebdaeca916e460811f3?r=use1

