Environmental
Defenders Office

Have your say on proposed updates to
illegal urban tree and vegetation clearing rules in NSW

The NSW Government is proposing to change the law to preventillegal tree and vegetation clearing in
urban areas and environment zones (i.e. land zoned for environmental purposes, including
conservation zones). The changes relate to Chapter 2 (Vegetation in non-rural areas) of State
Environmental Planning Policy (Biodiversity and Conservation) 2021.

The Department is seeking written submissions, lodged online on its website by 5pm on 4 June
2025. This submission guide provides information on how to comment on the proposed changes.

The proposed changes, which are set out in an Explanation of Intended Effect, include:

e increasing fines and penalties for illegal tree and vegetation clearing in urban areas and
environment zones

e ensuring existing restrictions on complying development where illegal clearing has occurred
can be enforced

e improving compliance and enforcement outcomes by making the policy clearer, giving
councils the power to issue orders relating to vegetation clearing

e closing potential loopholes associated with the removal of dead, dying and dangerous
vegetation

e requiring tree clearing permits to include a condition to replace cleared vegetation

The proposed changes respond to calls from local government to help address the growing number
of cases of illegal tree clearing in NSW.

You can lodge your submission online by 5pm on Wednesday 4 June 2025

Your submission should try and address any relevant questions set out in the Explanation of Intended
Effect (a list of consultation questions are set out in Appendix C), but you can also raise any other
concerns in your submission. For the greatest impact, we recommend that you personalise your
submission and include issues that matter the most to you.

EDO’s policy and law reform experts have reviewed the Explanation of Intended Effect and have
identified key points below. You can use these in your submission and/or come up with your own
ideas and comments.

If you need more guidance on submission writing, see EDO's Factsheet on submission writing.
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In NSW, clearing trees in urban areas and environment zones (when not otherwise associated with
development) is regulated under Chapter 2 (Vegetation in non-rural areas) of State Environmental
Planning Policy (Biodiversity and Conservation) 2021 (Biodiversity and Conservation SEPP). If the
clearing is for a purpose that requires development consent, the clearing will be assessed under
planning laws.

Under Chapter 2 of the Biodiversity and Conservation SEPP, either:

e Clearingis permitted without a permit (e.g. if the Local Council or the Native Vegetation
Panel is satisfied that the vegetation to be cleared is dying or dead and not required as

habitat for native animals, or the Council is satisfied that the vegetation to be cleared is a risk

to human life or property, for a traditional Aboriginal cultural activity, other than a
commercial cultural activity, or in certain conservation zones, when carrying our certain
maintenance works (e.g. to powers lines or fences)); or

e Apermit from the Local Council will be required where the trees to be cleared are covered by

the Council’s Development Control Plan; and the clearing is not for a purpose that requires
development consent, and the clearing is below the Biodiversity Offsets Scheme threshold;
or

e Forclearing above the Biodiversity Offsets Scheme threshold, approval from the Native
Vegetation Panel is required.

For further information on how the Biodiversity and Conservation SEPP operates, see EDO’s
Factsheet: Clearing Trees on Urban Land and Environmental Zone

EDO’s policy and law reform experts have reviewed the Explanation of Intended Effects (EIE) and
have identified the following key points in response. You can use these in your submission and/or
come up with your own ideas. Where relevant, reference to specific sections of the EIE are shown in
italics.

e |generally support proposed changes aimed at preventing illegal tree and vegetation clearingin

urban area and environment zones.

e Vegetation in urban areas contributes to urban biodiversity and landscape amenity and helps to
reduce urban heat island effects. Environment zones (also known as conservation zones) include

areas of vegetation with high ecological, scientific, cultural or aesthetic values. It is therefore
important that clearing in urban areas and conservation zones is appropriately regulated.

e Igenerally support the proposal to introduce higher penalties for certain clearing offences, and
clarification that penalties can apply for each tree cleared. To further deter illegal clearing,
consideration could be given to increasing the base penalty (and subsequently increasing the
penalties for high penalty offences accordingly). Improved monitoring and reporting of
compliance and enforcement action by local councils could inform further consideration of
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whether the increased penalties are acting as a sufficient deterrent of illegal clearing or whether
further changes need to be made. (See sections 2.2.1 and 2.2.2 of the EIE).

| agree that councils should be able to enforce complying development restrictions on land
where illegal clearing has happened. (See section 2.2.3 of the EIE).

| generally support proposed changes that would clarify how Chapter 2 of the Biodiversity and
Conservation SEPP operates, including clarifying:

- when clearing is “prohibited development”

- how Chapter 2 of the Biodiversity and Conservation SEPP applies to clearing on public land
- theuse of stop work and replanting orders

- when permits are needed for clearing associated with complying development.

(See section 2.3 of the EIE).

| support proposals to tighten up provisions that allow for the clearing of dead, dying or
dangerous trees, and providing further guidance to councils on the use of these provisions. Dead
and dying trees can have important biodiversity values, including providing habitat for a range of
species, and can be a key part of functioning and resilient ecosystem. For improved oversight
and consistency, landholders who wish to clear dead or dying vegetation should be required to
apply for a council permit or Native Vegetation Panel approval. (See section 2.4 of the EIE).

| generally support the proposed insertion of an additional aim into Chapter 2, namely:

To maintain and enhance canopy cover and other vegetation in non-rural areas to realise their
benefits, including mitigating urban heat, impacts of climate change, providing local amenity,
reducing air pollution and improving community health and wellbeing

This aim recognises the importance of trees and other vegetation in the urban environment. This
aim can be supported through the introduction of matters for consideration for councils when
assessing permit applications, as proposed. These matters should be considered by the Native
Vegetation Panel in assessing approval applications. (See sections 2.5.1 and 2.5.2 of the EIE).

Councils should be empowered to include permit conditions that require landowners to replace
any trees they remove with equivalent ones. Further guidance should be provided to councils on
how this mechanism can be used. Any requirement must allow for councils to take into account

the varying circumstances of individual applications. For example, where a site would no longer

support a tree after development, alternative options should be provided for replacement of the
cleared trees and lost biodiversity values. (See section 2.5.3 of the EIE).

Housekeeping amendments that are needed to update the provisions of Chapter 2 of the
Biodiversity and Conservation SEPP are supported. (See section 2.6 of the EIE).

| support additional guidance material for councils and communities to support the proper
application of Chapter 2 of the Biodiversity and Conservation SEPP. In particular, a model
development control plan chapter on vegetation protection would assist councils to better
regulate land clearing and provide greater consistency in the application of the framework. | also
support training support for councils (See sections 2.7.1 and 2.7.2 of the EIE).



Compliance and enforcement opportunities could be further enhanced by:

introducing a new offence for carrying out clearing without a permit (in addition to the
existing offence of carrying out prohibited development), with appropriate penalties, to
further deter illegal clearing.

introducing civil penalties (to overcome concerns about burden of proof for criminal
penalties, although criminal penalties should remain as an option).

Other measures that should also be considered for strengthening the regulatory framework
include:

requiring councils and the Native Vegetation Panel to maintain a register of permits and
approvals issued under Chapter 2 of the Biodiversity and Conservation SEPP. This would
improve transparency and accountability.

inserting provisions that provide for the lapsing of permits issued under Chapter 2 of the
Biodiversity and Conservation SEPP after a specific time period if the permit has not been
acted upon or unless otherwise stated in the permit itself. This would prevent clearing
under historical approvals, in circumstances where the impacts of the clearing may be
different from when originally assessed.

While the proposed changes are targeted at illegal tree clearing in urban areas and environment
zones, the Government should also consider, more generally, opportunities for improving the
retention of trees in these areas, including:

reforms to address ongoing concerns about ‘zombie DAs’ (historical approvals of
development applications) and inappropriate clearing of vegetation relying on historical
development approval, which don’t lapse once development has commenced (but not
finished).

ensuring anticipated changes to biodiversity offsets scheme entry thresholds for local
development do not remove important oversight or lead to increased tree clearing and loss
of urban tree canopy.

restrictions on the removal of mature trees for complying development and requirements
for like-for-like (e.g. mature) replacement of trees as conditions of development consents.

The government must also make changes to the regulation of tree clearingin rural areas to
deliver on its commitment to stop excessive land clearing.



