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EXECUTIVE SUMMARY

NSW has many laws and policies that aim to protect koalasand their habitat —e.g. koala state
environmental planning policies, forestry rules, and the NSW Koala Strategy. But onclose
examination, itis clearthese instruments are not up tothe job —they will not, for various reasons,
haltthe decline of koalas across NSW.

Thebiggest threats to the species are well known: habitatloss, modification and fragmentation,
vehicle strike, dog attack, and stress-induced disease. Yetdespite efforts to improve koala
conservation (for example, through actions identified in the NSW Koala Strategy and Save our
Species (SoS) program), planning, environment and natural resource laws continue toallowkoala
habitat to be destroyed or degraded and the species remainsat risk.

Forexample:

e TheNSW Koala Strategyis not legally enforceable and fails to effectively address themajor
threat of habitat loss, fragmentation, and modification.

e Thefailureto comprehensively map core koala habitat through KoalaPlans of Management
(KPoMs) across all relevant localgovernmentareas meansthat associated legal safeguards
have limited application.

e Significant amounts of clearing and development can occur with verylittle oversight through
exemptions, clearing codes or complying developmentcodes. Safeguards in codes and
exemptions have limited application (including due to the failure to implement comprehensive
mapping of core koala habitat).

e Othersafeguardsintendedto protect threatened species, including koalas, are often
discretionary, meaningthat environmentalinterests are often trumped, especially in the case of
major projects.

e Ongoingissues with theimplementation of the state environmental planning policy for koala
habitat (Koala SEPP) remain unresolved -two different Koala SEPPs remain temporarilyin
place, guidelines have notbeen finalised, and the vast majority of councils stilldon’t have
KPoMs in place.

e TheNSW Biodiversity Offset Schemedoes notalign with best practice, permits an inappropriate
level of variation, and does not contain the ecologically necessary limits to prevent extinctions,
including with respect to koalas.

e Important conservationinitiatives, such as the Save ourSpecies program and investmentin
protected areas, are often undermined by inadequate regulatory frameworksthat continue to
allow activities that greatly impact on threatened species and their habitat.

e Otherconservation tools (such as Areas of Outstanding Biodiversity Values) are underutilised.

e Changestotherulesfor private native forestry meansthat any newly mapped core koala
habitat will not be off limits to logging.
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e Koalaprotectionsforloggingon publicland are poorlyimplemented in practice, and havenot
been revised to takeinto account the significantimpacts thatthe 2019-2020 bushfires have had
on areas of state forest and koala populations.

e The10-yearreview of the Commonwealth Environment Protection and Biodiversity Conservation
Act 1999 (EPBC Act) found that national environmental laws are failing to protect and conserve
Australia’s biodiversity.

In 2022 the conservation status of koalas was upgraded fromvulnerableto endangeredunder NSW
and Commonwealth laws. Without urgent reformand improved implementation of law and policies,
koalasin NSWwill continue on the sharpdecline to extinction. We muststrengthen koala laws and
policies and give governmentagencies and private landholders the resources to identify koala
habitat, assess threats, and properlyimplementtherules.

EDO hasidentified the following key areas for reform:

A. Ensurelegal protections apply to all koala habitat by implementing consistent,
comprehensive mapping across NSW as a matter of urgency

B. Maximise protection of koala habitat by mandating appropriate and consistent levels

of oversight

Bolster safeguardsin assessment and determination processes

Prohibitlogging in koala habitat

Improve accountability and enforcement of laws

Optimise the use of conservation and strategic planning tools

Overhaul national environmental laws

G@mmpao

Our detailed Key Recommendations are outlined below.

KEY RECOMMENDATIONS

A. Ensurelegalprotections apply to all koala habitat by adopting consistent,

comprehensive mapping across NSW as a matter of urgency

¢ Recommendation 1: Apply a scientifically robust, and clearly defined, definition of
koala habitat to be used consistently across various legal frameworks.

¢ Recommendation 2: Map all koala habitat in approved maps as a matter of urgency.
This could be achieved by either:
- the NSW Governmentfundingrelevant local councils todevelop maps as part of
koala plans of management (KPoMs) under the Koala SEPPs,and legislating a

timeframe for the finalisation of plans; or
- the NSWGovernmentleadingthe development of a single, state-wide map of koala

habitat to be adopted in law.

e Recommendation 3: Update all relevant laws to align legal definitions of and
protections for koala habitat with approved maps.
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B. Maximise protection of koala habitat by mandating appropriate and consistent levels

of oversight

e Recommendation 4: Directall proposals likely to have an impact on koala habitat
into the most robust assessment pathway. In particular:

a) Strictly limit the scope of allowable activities under the Local Land Services Act 2013
(LLS Act).

b) Ensureonly genuinely lowimpact activities are permitted as allowable activities
under the Vegetation in non-rural areas SEPP. The Government should abandon
plansto expand the scope of allowable activities to include sustainable grazing,
removinginvasive native species,and nativevegetation thinning. Theseshould
remain as activities that require a permit or approval.

c) Endcode-based clearing of koala habitat for agricultural and urban development.
All such proposals must be subject to full environmental assessment. This can be
achieved by:

- updatingthe definition of ‘environmentally sensitive area’in cl 1.5 of the Exempt
and Complying Development SEPP to explicitly include koala habitat; or

- ensuringall koala habitat (notjust that currently mapped as core koala habitat
in approved KPoMs) is categorised as category 2 sensitive land.

e Recommendation 5: Abandon plansto ‘decouple’ koalaprotections fromrural
land. There must be consistent, robust mapping and protections for koalas across all
land tenures.

C. Bolstersafeguardsin assessment and determination processes

e Recommendation 6: Reform biodiversity laws to strengthen protections for koala
populations and habitat, including by:

a) Re-introducing provisions to list specifickoala populations as a separate listing,
irrespective of whether a species is already listed;

b) Givingstronger legislativeeffect to the Save our Species (SoS) program;

c) Imposedutieson developersand development decision makers to act consistently
with SoS conservation priorities;

d) Requireenvironmentalassessments to state whether approving the development
will contribute to key threateningprocesseslisted under the BC Act, and if so, how
this will be minimised, and any alternatives availablefor the decision-maker to
consider.

e Recommendation 7: Overhaul the NSW Biodiversity Offsets Schemein line with
best practice. In particular:
a) Offsets must be designed to improve biodiversity outcomes.
b) Biodiversity offsets mustonlybe used as a last resort, after consideration of
alternatives to avoid, minimise or mitigate impacts.
c) Legislation and policy mustset clear limits on the useof offsets.
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Offsets must not be available fordevelopment or activities that will clear orimpact
on areas of high environmental values, includingimportantthreatened species
habitat.

Offsets must be based on genuine ‘like for like’ principles.

Time lagsin securing offsets and gains should be minimised.

Indirect offsets must be strictly limited.

Discounting and exemptions should notbe permitted.

Offsetting must achieve benefits in perpetuity.

Offsets must be additional.

Offset arrangements must be transparent and legally enforceable.

Offset frameworks must include monitoring and reporting requirementsto track
whether gains and improvements are being delivered.

Offset frameworks should buildin mechanismsto respondto climate change and
stochasticevents.

Recommendation 8: Strengthen the ‘serious and irreversibleimpacts’ mechanism
to more accurately reflect the principles of ecologically sustainable development.
Specifically:

a)
b)

c)

Reframethe standard as serious‘or’irreversible impacts.

Require thetest to be applied objectively, not subjectively (i.e. - notin the opinion
ofthe decision maker).

References to extinction risk should be clarified to refer to an appropriate scale and
scope (see Principles applicable to determination of “serious andirreversible
impacts on biodiversity values”).

Consent authorities shouldberequiredto have regardto the precautionary
principle and cumulative impacts onthreatened species.

Provide specific guidance on the application of serious and irreversible impacts
(Sll) to koalas and koala habitat.

The mandatoryrequirement to refuse development proposalsthat will have
serious and irreversible impacts onbiodiversity should be applied to bothstate
significant developments and state significant infrastructure (replacing the current
discretionary application of the mechanism).

Recommendation 9: Address ongoing concerns with the operation and
implementation of the Koala SEPP. Specifically:

Adoptasingle Koala SEPP for use across all relevant localgovernmentareas
(LGAS).

Updatethe list of LGAs to which the Koala SEPP applies to ensure it encompasses
all relevant LGAs.

Finalise Guidelines as a matter of urgency.

Clarify the application of the Koala SEPP to regionally significant development and
state significant development.

Ensure all koala habitatis mapped (see Recommendations 1-3).

Removethe arbitrary 1 hathresholdfrom the Koala SEPP.

Protecting koalas in the Sydney Basin bioregion
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D. Prohibitlogging in core koalahabitat

Recommendation 10: Reinstate a comprehensive exclusion of private native
forestry (PNF) in all koala habitat. Specifically, PNF should be excluded in all koala
habitat, and this should be properly implemented by completing comprehensive koala
habitat mappingin all relevantLGAsper Recommendations 1-3.

Recommendation 11: Prohibit public land native forest logging in koala habitat.
This can beimplemented by finalising comprehensive mapping of koala habitatand
introducing exclusions for forestry operationsin these areas.

E. Improve accountability and enforcement of laws

F.

Recommendation 12: Improve transparency by ensuring public registersarein
place and information available on public registers is comprehensive and readily
accessible. Thisincludes registers of approvals for development, clearing and forestry,
offset agreements, biodiversity certificates etc.

Recommendation 13: Improve reporting and monitoring of compliance with
consentand approval conditions to ensure conditions are met and biodiversity
outcomes are achieved. This can include, for example, monitoring and reporting on set
aside obligations under clearing laws, biodiversity offsets obligations under
development approvalsand clearing approvals,and mitigation measures under
biodiversity certificates.

Recommendation 14: To improve accountability, ensure that third party appeal
rightsare available, including third party merit appealrights for major projects under
the EP&A Act and open standing to enforce breachesofthe ForestryAct.

Recommendation 15: Compliance and enforcement policies shouldidentify and
promote opportunities to seek remedies for unlawful activities thatinclude the
restoration and enhancement of koala habitat.

Optimise the use of conservation and strategic planning tools

Recommendation 16: Make better use of the area of outstanding biodiversity value
(AOBV) mechanism to protect koala habitat, including by:

a) DeclaringSoSsites (outside national parks and reserves) AOBVs;and fundingthese
AOBVs for protection and making them off-limits fromharm - including by mining
interests (which otherwise continue to override biodiversity protection);

b) Removingtherequirementforthird partiestoobtain landholder support prior to
nominatingan areaas an AOBV.
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¢ Recommendation 17: Continue and enhance funding to protected areasincluding
national parks and conservation agreements on private land. This should include
continued targeted funding for the NSWBiodiversity Conservation Trustto drive an
uptake in private land conservationin priority koala habitat areas.

G. Overhaul national environmental laws

¢ Recommendation 18: Overhaul national environmental laws to effectively protect
koalas and koala habitat. Specifically:

a) Prioritise theimplementation of the proposed new National Environmental
Standard for Regional Planning and regional plansto ensure timely protection for
koalas (this should not be delayed until 2028).

b) Identify koala habitatin proposed new regional plansto ensure these areasare
priority areas for action.

c) Ensurethatany koalahabitatthatiscritical to the survival of koalas is declared as
‘critical habitat’ and designated ‘red’ - high environmental values.

d) Develop aNational Environmental Standard for koalas setting out specific
requirements for activities that will have a significantimpact on koalas, including
restrictions on clearing koala habitat.

e) Ensureall proposedNational Environmental Standards are outcomes-focused and
legally binding on all decisionsand functions under the EPBC Act.

f)  Morebroadly, strengthenthreatened species safeguards in both threat abatement
and recovery planning, and assessmentand determination processes
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1. INTRODUCTION

1.1 Koalas in the Sydney Basin Bioregion

The Sydney Basin Bioregion (SBB) covers alarge area from just north of Bateman’sBay on the South
Coast, up to NelsonBay on the North Coast, and almost as far west as Mudgee - see Figure 1- Sydney
Basin Bioregion.! As 0f 2012, it was estimated that the SBB contains 10.44% of the NSW Koala
population, with a mean estimateof 5,667 koalas.” These figures were estimated before the2019-20
bushfire season, which had asignificantimpact on koalas and koala habitatacross the state.?

® Muswellbrook
®Bylong
® Singleton

@ Cessnock
® Newcastie

@ Lithgow ® Gosford

® Katoomba
8 Sydney

@ Picton
':'"" #® Wollongong

® Kiama

®Nowra

® Vlladulla

Figurel - Sydney Basin Bioregion (Source: NSW Government, Office of Environment & Heritage?)

Koalasinthe SBB are represented by various populations spread throughout the Bioregion. For
example:
e TheNSW Koala Strategy identifies various koala populations, including those prioritised for
investment and filling key knowledge gaps.In the SBBthisincludes populationsin the Blue

! https://www.sydneybasinkoalanetwork.org.au/sydney basin_bioregion

2 Lane, A., Wallis, K., and Phillips, S. 2020. A review of the conservation status of New South Wales populations of the Koala
(Phascolarctos cinereus) leading up to and including part of the 2019/20 fire event. Report to International Fund for Animal
Welfare (IFAW). Biolink Ecological Consultants, Uki NSW p 8. < https://www.ifaw.org/au/resources/koala-conservation-status-
new-south-wales>

3 See for example thefindings of the NSW Parliamentary Inquiry in koalas and koala habitat, which found that “there has been
a substantial loss of both suitable koala habitat and koalas across New South Wales as a result of the 2019-2020 bushfires. An
estimated 24 per cent of koala habitat on public land has been severely impacted across the State, but in some parts there
has been a devastating loss of up to 81 per cent”. NSW Parliament, Legislative Council - Portfolio Committee No. 7, Koala
populations and habitat in New South Wales - Report 3, June 2020, pp78-80,
<https://www.parliament.nsw.gov.au/lcdocs/inquiries/2536 /Koala%20populations%20and%20habitat%20in%20New%20So
uth%20Wales%20-%20Report%203.pdf>

4 https://www.environment.nsw.gov.au/threatenedspeciesapp/AreaHabitatSearch.aspx?cmaname=Sydney+Basin
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Mountains, South-West Sydney, Southern Highlands,and Port Stephensas well as Lower
Hunter, Brisbane Water and Wollemi.®

e Accordingto scientific studies, there are about 300 koalas in the Macarthur bushlandin South-
West Sydney,which is the largest known koala population in the SydneyBasin. Importantly,
this population is chlamydia-free, but is at risk from ongoing urban expansion in the area.®

e Koalashavealso beenidentified aroundthe Heathcote and Sutherland region,” with a
population of 80 recently recorded in Sutherland.®

Recent pollingcommissioned by the Sydney Basin Koala Network indicates thatthereis low
awareness amongst NSWresidents that koalas are living in areas near their towns and cities.’ The
polling found:

e Whilst most (81%) NSW citizens aged 18+saythatkoalaslive in bushland, lessthan one inthree
(31%) are aware thatkoalasreside at the edge of their cities or towns. City dwellers are less
aware of koalas living in neighbouring urban environments than those in regional areas (27% vs
40%).

e Lowestlevelsof awareness were with younger residents; just 16% of those aged 18-24 were
aware of the close proximity of koalas to the city than olderresidents 50+ (36%).

e Respondents residing inthe Sydney Basinarea are lesslikely to say that koalas live on the edge
of their cities and towns (27%), compared to those residing in other parts of NSW (40%,).

Given the close proximity of koalapopulations tohuman populations and activity, koalasare heavily
impacted by urban expansion, landclearing, andindustry (e.g.forestry and mining) and related
impactsincluding vehicle strikes, dog attacksand stress-induced disease. These activities cause the
loss, modification, and fragmentation of koala habitat. Climate changeis also severely impacting
koalas, by compounding the intensity and frequency ofimpacts fromfire, drought,and heatwaves,
and affecting the quality of koala food sources and habitat.*

Theseimpacts are contributingtoan ongoing declinein koalanumbersacross NSW. Koala numbers
across the state are difficult to estimate. Researchundertakenin 2012 estimated there were
approximately 36,000 koalas in NSW."* This figure was adopted by the NSW Chief Scientist and

°> Department of Planning and Environment, NSW Koala Strategy, 2022, pp 13-17 < https://www.environment.nsw.gov.au/-
/media/OEH/Corporate-Site/Documents/Animals-and-plants/Threatened-species/koala-strategy-2022-220075.pdf>

5 See, for example, ABC News, Last healthy koala colony in Sydney under threat from development, potential chlamydia
infection, 21 August 2017 < https://www.abc.net.au/news/2017-08-21/last-healthy-koala-colony-in-sydney-under-
threat/8819786>,see also Sydney Morning Herald, Sydney region’s last healthy koala population threatened by development,
19 April 2022 < https://www.smh.com.au/environment/conservation/sydney-region-s-last-healthy-koala-population-
threatened-by-development-20220413-p5ad4w.html>

" See https://www.ssec.org.au/our-campaigns/koalas-and-resilient-habitat-in-the-sutherland-shire/

8 9News, NSW citizen scientists discover koala populations in Sutherland Shire, 3 May 2022 <
https://www.9news.com.au/national/koalas-nsw-habitats-citizen-scientists-discover-koalas-in-sydney-sutherland-
shire/8f3de71e-f6f0-4177-92¢cd-03e237fc5b8¢c>

9 See https://www.sydneybasinkoalanetwork.org.au/mr_new_voice to fight for koala protection

10 NSW Parliament, Legislative Council - Portfolio Committee No. 7, Koala populations and habitat in New South Wales -
Report 3, June 2020, Chapter 2 and Chapter 4.

<https://www.parliament.nsw.gov.au/lcdocs/inquiries/2536 /Koala%20populations%20and%?20habitat%20in%20New%?2 0So
uth%20Wales%20-%20Report%203.pdf>

1 Adams-Hosking, C, McBride, M.F, Baxter, G, Burgman, M, deVilliers, D, Kavanagh, R, Lawler, |, Lunney, D, Melzer, A,
Menkhorst, P, Molsher, R, et al., Use of expert knowledge to elicit population trends for the koala (Phascolarctos cinereus), 2016
Diversity and Distributions, 22(3), 249-262, https://onlinelibrary.wiley.com/doi/full/10.1111/ddi.12400
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https://www.parliament.nsw.gov.au/lcdocs/inquiries/2536/Koala%20populations%20and%20habitat%20in%20New%20South%20Wales%20-%20Report%203.pdf
https://onlinelibrary.wiley.com/doi/full/10.1111/ddi.12400

Engineerin 2016. The NSW Chief Scientist also estimated a 26 per cent decline in numbers over the
past three koala generations (15-21 years) and potentially overthe next three generations.*

The 2020 report of the NSW Parliamentary Inquiry into koala populations and habitat in New South
Wales found that (emphasis added):

o followingthe2019-2020 bushfires and thegeneraltrend of populationdecline, the current
estimated numberof 36,000 koalas in New SouthWales is outdated and unreliable. (Finding 1)

e giventhescaleoflossto koala populations acrossNew South Walesas aresult of the 2019-
2020 bushfires and without urgent governmentintervention to protect habitatand
address all other threats, the koalawillbecome extinctin New South Wales before 2050
(Finding 2).

In May 2022, the NSW Threatened Species Scientific Committee confirmed that koala populationsin
NSW were one step closer to extinction. It upgraded the koala’s threatened species status from
vulnerableto endangered underthe NSW Biodiversity Conservation Act 2016 (BC Act).”* This followed
the decision to upgrade the koala’s threatened species status fromvulnerableto endangered under
the Commonwealth EPBC Act.

1.2 Habitat loss - the biggest threat to koalas

Itis well known that habitatloss, modification and fragmentation isone of the biggest threats to
koalasin NSW. Our failure to curb habitat lossis driving this iconic species to extinction.

In addition to the findings above the NSW parliamentary inquiryinto koala populationsand habitat in
NSW also found that (emphasis added):

o thefragmentation and loss of habitat poses the most serious threat to koala populations
in New South Wales (Finding 4); and

o thefutureofkoalasin thewild in New South Wales cannot be guaranteed unless the NSW
Government takes stronger action to prevent further loss of koala habitat (Finding5).**

In deciding to upgrade the koala’s conservation status from vulnerable to endangered, the NSW
Threatened Species Scientific Committee found that (emphasis added):

e Vegetation clearance from activitiesincluding urbanisation, grazing, agriculture, and
mining have significantly reduced the distribution of koalas (McAlpine et al. 2015). Climate

12 NSW Chief Scientist & Engineer, Report of the Independent Review into the Decline of Koala Populations in Key Areas of NSW,
December 2016 < https://www.chiefscientist.nsw.gov.au/ _data/assets/pdf file/0010/94519/161202 -NSWCSE-koala-
report.pdf>

13 NSW Threatened Species Scientific Committee, Notice and reasons for the Final Determination, 20 May 2022 <
https://www.environment.nsw.gov.au/-/media/OEH/Corporate-Site/Documents/Animals-and-plants/Scientific-
Committee/Determinations/final-determination-phascolarctos-cinereus-endangered-
species.pdf?la=en&hash=005D26A4C7215AF7CFO13ADE39FCC02F0E211089>

14 NSW Parliament, Legislative Council - Portfolio Committee No. 7, Koala populations and habitat in New South Wales -
Report 3, June 2020,
<https://www.parliament.nsw.gov.au/lcdocs/inquiries/2536/Koala%20populations%20and%20habitat%20in%20New%20So
uth%20Wales%20-%20Report%203.pdf>
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changedrivers (e.g. drought and rising temperatures) have alsoresulted in a reduction of
climatically suitable habitat (Adams-Hosking et al.2011).

e Human activities including deforestation and land clearance for grazing, agriculture,
urbanisation, timber harvesting, mining and other activities have resulted in loss,
fragmentation, and degradation of koala habitats.

e Land clearing continues to impacthabitat across the koala’s range (DES 2018).

o Modelled climatic suitability from 2010 to 2030 indicates a 38-52% reduction in available
habitat for the koala, and a 62% reduction in koala habitat by 2070 has been forecast
(Adams-Hoskingetal. 2011).

¢ Vehiclerelated mortality occursregularly on roads close to occupied koala habitat
(Gonzalez-Astudillo 2018; Queensland-Government2021). Dog attacks are a significant cause
of death and injury especially in areas within and adjacent to peri- urban and residential
areas (DPIE2020). Koalas are unable to adaptto these threatsand as human activities
continue to expand into koala habitat, trauma from these threats willincrease.

e Wild populationsofkoalas carry disease pathogensincluding koala retrovirus (KoRV) and
Chlamydia (Chlamydia percorum). The prevalence of disease (chlamydiosis) has been found
to increase following extreme stressfrom hotweather, drought, habitat loss and
fragmentation (Lunney et al. 2012;Davies et al. 2013).

We know what is driving koalas to extinction - ongoing habitat fragmentation, modification and loss
from human activities, and therelatedimpactsincluding vehicle strikes,dog attacks and stress-
induced disease.

1.3 The need for comprehensive law reform to stop the fragmentation, modification and loss of
koala habitat

Thisreport focuses on the critical law reform andimproved implementation of current lawsneeded to
stop the ongoing fragmentation, modification, and loss of koala habitat fromactivities such as
development,infrastructure, land clearing,and mining. It is not an exhaustiveanalysis of NSW
planning, environment, and naturalresource law. It does notexamine each individual legal provision
or make an exhaustive list of recommendations for reform;a lot of that analysis has already been
done.”Rather,itfocuses on key changes that are neededto ensure relevantlaws are operating

15 See, for example:

e Paull,D., Pugh, D., Sweeney, O., Taylor, M., Woosnam, O. and Hawes, W. Koala habitat conservation plan - Koala
habitat necessary to protect and enhance koala habitat and populations in New South Wales and Queensland, 2019,
Report prepared for WWF-Australia and partner conservation organisations. Published by WWF-Australia, Sydney
https://www.wwf.org.au/ArticleDocuments/353/WWF-Koala%20Habitat%20Conservation%20Plan-
Abridged.pdf.aspx?OverrideExpiry=Y

e Audit Office of New South Wales, Managing native vegetation, June 2019 <https://www.audit.nsw.gov.au/our-
work/reports/managing-native-vegetation>
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effectively to manage theimpacts of activities on koalas, and limit the fragmentation, modification,
and loss of koala habitat.

Italso considerstherole of conservation and strategic planning tools availableunderthe legal
frameworks examined, such asland use zones and areas of outstanding biodiversity value (AOBVSs).
Other conservation tools such as national park reserves and conservation agreements on private land
are mentioned briefly. While these tools areimportant, the legal mechanisms needed to implement
them are already available and are not a priority for law reform. For example, the NSWKoala Strategy
identifies opportunities to useconservationtools toincrease koala populations,and the NSW
Government has committed funding to implement the Strategy.*®

Therulesintendedto protect koalasand their habitat are wholly inadequate (see Case Studies below).
Instead of protecting koala habitat, NSW’s planning, environment, and naturalresource laws facilitate
theloss, fragmentation, and modification of koala habitat.

Thereisa need forcomprehensive law reform. Clearing of forests and woodlands for grazing,
agriculture, urbanisation, timberharvesting, mining and other industries continue at an increased
rate.’” New commitmentsto add areas to the National Park Estate or restore degraded landscapes
provide limited refuge for koalas, in circumstanceswhere contradictory policy settings continueto
allowland to be cleared elsewhere.

In NSW, there are multiple legal pathways regulating the clearing of koala habitat, including in relation
to development,infrastructure,land clearingandforestry - see Table 1 - Legal pathways for
regulating the clearing of koala habitat in NSW. Therulesthatapplywill depend onthe typeof
activity beingundertaken (e.g.development, logging, clearing), the scale of the activity,and the tenure
and classification of land (e.g. private land, publicland, rural land or non-ruralland). This report
examines each of these legal pathways, identifies inadequacies, and highlights key issues for koalas.

Additionally, the BC Act provides legal mechanisms aimed at protecting native animals and conserving
biodiversity, with manyofthosemechanisms applied across the variouslegal pathways.

e  Environmental Defenders Office, Submission to the Inquiry into koala populations and habitat in New South Wales,
August 2019 <https://www.edo.org.au/wp-content/uploads/2019/12/190814 NSW Koala Inquiry -
EDO NSW Submission - Edited.pdf>
e NSW Parliament, Legislative Council - Portfolio Committee No. 7, Koala populations and habitat in New South Wales
- Report 3, June 2020,
<https://www.parliament.nsw.gov.au/lcdocs/inquiries/2536 /Koala%20populations%20and%20habitat%20in%20N
ew%20South%20Wales%20-%20Report%203.pdf>
e Audit Office of New South Wales, Effectiveness of the Biodiversity Offsets Scheme, August 2022,
<https://www.audit.nsw.gov.au/our-work/reports/effectiveness-of-the-biodiversity-offs ets-scheme>
e New South Wales Parliament, Legislative Council, Portfolio Committee No. 7, Integrity of the NSW Biodiversity Offsets
Scheme. Report no. 16, November 2022, available at
<https://www.parliament.nsw.gov.au/committees/inquiries/Pages/inquiry-details.aspx?pk=2822>
16 Department of Planning and Environment, NSW Koala Strategy, 2022, < https://www.environment.nsw.gov.au/-
/media/OEH/Corporate-Site/Documents/Animals-and-plants/Threatened-species/koala-strategy-2022-220075.pdf
17 The NSW State of the Environment Report 2021 states: “The average rate of permanent clearing over seven years from 2009
t0 2015 was 13,028 hectares per year... The rate of permanent clearing increased to 26,200 hectares per year in 2016, the year
before the new regulatory framework (Biodiversity Conservation Act 2016) came into effect in August 2017. The subsequent
rate of clearing from 2017 to 2019 was 34,933 hectares per year on average. Some of this included agricultural clearing
approved under the previous native vegetation framework. <https://www.soe.epa.nsw.gov.au/all-themes/land/native-
vegetation#clearing-rate>

Protecting koalas in the Sydney Basin bioregion 17


https://www.edo.org.au/wp-content/uploads/2019/12/190814_NSW_Koala_Inquiry_-_EDO_NSW_Submission_-_Edited.pdf
https://www.edo.org.au/wp-content/uploads/2019/12/190814_NSW_Koala_Inquiry_-_EDO_NSW_Submission_-_Edited.pdf
https://www.parliament.nsw.gov.au/lcdocs/inquiries/2536/Koala%20populations%20and%20habitat%20in%20New%20South%20Wales%20-%20Report%203.pdf
https://www.parliament.nsw.gov.au/lcdocs/inquiries/2536/Koala%20populations%20and%20habitat%20in%20New%20South%20Wales%20-%20Report%203.pdf
https://www.audit.nsw.gov.au/our-work/reports/effectiveness-of-the-biodiversity-offsets-scheme
https://www.parliament.nsw.gov.au/committees/inquiries/Pages/inquiry-details.aspx?pk=2822
https://www.environment.nsw.gov.au/-/media/OEH/Corporate-Site/Documents/Animals-and-plants/Threatened-species/koala-strategy-2022-220075.pdf
https://www.environment.nsw.gov.au/-/media/OEH/Corporate-Site/Documents/Animals-and-plants/Threatened-species/koala-strategy-2022-220075.pdf
https://www.soe.epa.nsw.gov.au/all-themes/land/native-vegetation#clearing-rate
https://www.soe.epa.nsw.gov.au/all-themes/land/native-vegetation#clearing-rate

While this reportis focused on koalas in the SBB, the legal frameworksthat apply in the SBB also apply
in other areas of the State wherekoalasare found. Therefore, the analysis and recommendations are
likely to have broaderapplication beyond the SBB.

Thereport examines the following key legaland policy frameworks:

NSW Koala Strategy (Part 2)

Biodiversity ConservationAct 2016 (Part 3)

Part4 Development (Part 4)

Part 5 Infrastructure (Part5)

Clearing of vegetation on ruralland (Part 6)

Clearing of vegetation in non-rural areas (Part 7)

Forestry - private land (Part 8)

Forestry - publicland (Part9)

Bushfire hazard and disaster management legislation (Part 10)
Protected areas (Part 11)

Commonwealth Environment Protection and Biodiversity Conservation Act 1999 (EPBC Act)
(Part12)
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Table 1 - Legal pathways for regulating the clearing of koala habitatin NSW

Activity type

Development and infrastructure

Clearingonly -

rural land

Assessment and approval pathway
‘Lowimpact’ -exemptand complying
development

Part4 development
(Local development and regional
development)

State significant development (SSD)

Part5 activity

State Significant Infrastructure (SIl) and
Critical State significantinfrastructure (CSHI)

‘Lowimpact’ - Allowable activities
Code-based clearing

High-impactclearing-approval

Relevant legal framework
Environmental Planning and Assessment Act 1979 (EP&A Act)

State Environmental Planning Policy (Exempt and Complying Development Codes) 2008
(Exempt and Complying Development SEPP)

Part4, Environmental Planning andAssessmentAct 1979 (EP&A Act)

And in specified local government areas (LGAs):
e Ruralland: State Environmental Planning Policy (Biodiversity and Conservation)
2021, Chapter 3 - Koala habitat protection 2020 (Koala SEPP 2020)
e Non-ruralland: State Environmental Planning Policy (Biodiversity and
Conservation) 2021, Chapter 4 - Koala habitat protection 2021 (Koala SEPP 2021)

Part4, Environmental Planning andAssessmentAct 1979 (EP&A Act)

Part5, Environmental Planning andAssessmentAct 1979 (EP&A Act)

Part5, Environmental Planning andAssessment Act 1979 (EP&A Act)

State Environmental Planning Policy (Transport and Infrastructure) 2021 (Transport and
Infrastructure SEPP).

Part5A, Local Land Services Act 2013 (NSW) (LLS Act)

Schedule 5A

Part5A, Local Land Services Act 2013 (NSW) (LLS Act)

Land Management (Native Vegetation) Code 2018

Part5A, Local Land Services Act 2013 (NSW) (LLS Act)
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Clearing only - non-

Forestry -
Private

Forestry -

Commonwealth -

rural land

public

EPBC Act

land

land

Allowable activities

Council permit- generalclearing

NV Panel approval-high impactclearing

Single pathway - see specific triggers for
assessment requirements

Single pathway - see specific triggers for
assessment requirements

Single pathway - for activities thathavea
significantimpact on matters of national
environmental significance

Chapter 2 -Vegetation in non-rural areas, State Environmental Planning Policy
(Biodiversity and Conservation) 2021

Chapter 2 -Vegetation in non-rural areas, State Environmental Planning Policy
(Biodiversity and Conservation) 2021

Chapter 2 -Vegetation in non-rural areas, State Environmental Planning Policy
(Biodiversity and Conservation) 2021

Part5B, Local Land Services Act 2013 (NSW) (LLS Act)

Forestry Act 2012 (NSW) (Forestry Act)
Integrated Forestry Operations Approvals (IFOAs)

Environment Protection andBiodiversity Conservation Act 1999 (Cth) (EPBCAct)
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2. NSW Koala Strategy

2.1 Overview

In April 2022 the NSW Government released a new NSW Koala Strategy.*® The Strategy follows on
from the previous NSWKoala Strategy 2018-21;and is the first Strategy aimed at achieving the
Government’s commitment to double koala numbersby 2050. The Government has allocated more
than $190 million to 2026 to deliverthe targeted conservation actions that the strategy sets out.

The NSW Government has mapped Areasof Regional Koala Significance (ARKS) across NSW
identifying areas where koalas are knownto occurin moderate to high densities.”® ARKS havebeen
developed to guide the governmentin prioritising areas to invest in for habitat conservation and
restoration, including through the NSWGovernment’s Saveour Species program® and NSW Koala
Strategy.”* ARKS have no legalstatus. They donot trigger any additional legal requirements or
protections. The statewide Koala Habitat Information Base has also beendeveloped as part of the
NSW Koala Strategy. Itis not aregulatorytool-thatis, it does not identify and categorise land for
the purpose of triggering and implementing laws. Rather, it simply aims to collate various layers of
existing spatial information in one location,”in order to providethe best available scientific
information to supportdecision makers, rehabilitators, land managers, and community members
involved in koala conservation.”

2.2 Key issues for koalas

From alegal perspective, the NSW Koala Strategy has no legal weight. Itis not requiredto be
prepared by legislationand itis not legally enforceable. While it sets out the current government’s

18 pepartment of Planning and Environment, NSW Koala Strategy, 2022, < https://www.environment.nsw.gov.au/-
[media/OEH/Corporate-Site/Documents/Animals-and-plants/Threatened-species/koala-strategy-2022-220075.pdf
19NSW Department of Planning, Industry and Environment, Framework for the spatial prioritisation of koala conservation
actionsin NSW, 2020, available at https://www.environment.nsw.gov.au/-/media/OEH/Corporate-
Site/Documents/Animals-and-plants/Threatened-species/framework-spatial-prioritisation-koala-conservation-
190045.pdf
20 See https://www.environment.nsw.gov.au/topics/animals-and-plants/threatened-species/saving-our-species-
programi:~:text=Saving%200ur%20Species%20%28S05%29%20is%200ne%200f%20the,the%20future%200f%20Australi
a%E2%80%995%20unique%20plants%20and%20animals.
21 See https://www.environment.nsw.gov.au/topics/animals-and-plants/threatened-species/programs-legislation-and-
framework/nsw-koala-
strategyi#:~:text=NSW%20Koala%20Strategy%201%20Towards%20doubling%20koalas%20by,...%203%20Delivering%20t
argeted%20action%20and%20investment%20
22 The Koala Habitat Information Base comprises several layers of existing spatial information, including:

e  Koala Habitat Suitability Model (KHSM) - the probability of finding koala habitat at any location

e  Koala Tree Suitability Index (KTSI) - the probability of finding a tree species that koalas are known to use for food

or shelter
e  Koala Likelihood Map (KLM) including a confidence layer - predicts thelikelihood of finding a koala at a location
e Areas of Regional Koala Significance (ARKS) -identifies key koala populations and management areas with
potential for long-term viability as well as priority threats to key koala populations.

e Native vegetation of NSW - this is a high-resolution model of native tree cover and water bodies

e Allkoala sightings recorded in NSW Bionet
23 See https://datasets.seed.nsw.gov.au/dataset/koala-habitat-information-base
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initial 5-year strategy for doublingkoala numbers by 2050, fundinghas only been committed for five
years, and the Strategy can be overridden by successive governments.

Pillar 1 of the Strategy is aimed at koala habitat conservation. It makes some important
commitments to purchasehigh-quality koala habitaton private land to add to the national park
estate, to permanently protect koala habitaton privateland through in-perpetuity conservation
agreements, and to deliver restoration projects across thestate. Theseareimportant undertakings
that utilise existing legal mechanisms to manage koala habitat through protected area frameworks.

However, one of the biggest flaws of the Strategy is its failure to effectively address themajor threat
of habitat fragmentation, modification, andloss. While the Strategy aims to secure, restore or create
an additional 100,000 ha of habitat by 2050, it does not estimate how much existing koala habitat is
atrisk of beinglost over that same perioddue to clearing for development, infrastructure,
agriculture or forestry, or suggest optionsfor slowing ratesof habitat loss. Thereare no
commitments to reform land clearing laws toreverseskyrocketing clearing rates, overhaulthe
problematic biodiversity offsets scheme, or address ongoing concerns about theimpacts of forestry
operations on koalas and koalahabitats.

Additionally, the Strategy doesnot propose a method for monitoring and reportingon koala habitat
loss throughto 2050 so that gains made through the Strategy can be understoodin the context of
otherchangesin the landscape overthattime.

3. Biodiversity Conservation Act 2016

3.1 Introduction

The Biodiversity Conservation Act 2016 (NSW) (BC Act) is the primary piece of legislation aimed at
protecting native animalsin NSW, including koalas.* The BC Act:

e setsout protectionsfornative plants andanimals and contains criminal offences, including
forharmingthreatenedspecies;

e establishesthe processfor listing threatened species (including the liststhemselves);
e allowsforlicensing of certain activities;

e requiresaBiodiversity Conservation Programto be established;

e implementsasafeguard for serious and irreversible impacts on threatened species;

e setsupaframeworkforthe Minister and Biodiversity Conservation Trust (BCT) to enterinto
agreements with landholdersto managebiodiversity on their land;and

e providesforthe Biodiversity Offsets Scheme (BOS) to applyto certain developments.

Thekoalais currently listedas an endangered threatened species under the BC Act.

24 The BC Act repealed and replaced the Threatened Species Conservation Act 1995.
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While the BC Act establishes offences for harming protected animals and threatened species,”itis a
defence underthe BCActifthe act is authorised by an approval or other legislation (e.g.
development consent, landclearing codes, etc.).” The BC Act interacts with environment and
planninglaws in other ways too. For example, the Environmental Planning & Assessment Act 1979
(NSW) (EP&A Act) contains various requirementsfor assessing theimpacts of development and
infrastructure on threatened species,and implementing biodiversity offsets requirements
determined underthe BOS through conditions of consent.

Thefollowing key elements of the BCAct are discussed in more detail below:

e Biodiversity Offsets Scheme (BOS) (3.2)

Serious and Irreversible Impacts safeguard (Sll) (3.3)

Threatened species listing processes (3.4)

Areas of Outstanding Biodiversity Value (AOBVs) (3.5)

Biodiversity Conservation Program (3.6)

3.2 Biodiversity offsets Scheme (BOS)
3.2.1 Overview

The Biodiversity Offsets Scheme (BOS) aims to provide aframework for offsetting unavoidable
impacts on biodiversity. It does this by requiringimpacts from development to be ‘offset’ with

biodiversity gains, usually generated by protectingand managing land for biodiversity outcomes,
vialandholder stewardship agreements.

Whether ornotthe BOS mustbe applied to certain development (or clearing), depends on the
assessment and determination pathway, thescale ofimpact and whether a biodiversity
development assessment report (BDAR) is required.

Forexample:

e ForPart4 development: Ifthe proposed development is likely to significantly affect
threatened species, theapplicationfor development consent is to be accompaniedby a
BDAR and the BOS applies. Development is likely to significantly affect threatened species if:

- itis likely to significantly affect threatened species or ecological communities, or
their habitats, accordingto the ‘5-parttest’in section 7.3 of the BCAct; or

- thedevelopmentexceedsthe BOS threshold;* or

- itis carried outin a declared AOBV.

e For SSDor SSI: Any application for state significant development (SSD) or state significant
infrastructure (SSI) must be accompanied by a BDAR unless the Planning Agency Head and

25BC Act, Part 2, Division 1
26 BC Act, Part 2, Division 2
27BC Act, s 7.4, BCRegulation, cl 7.1 -7.3.
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the EnvironmentAgency Head determine that theproposed development is not likely to
have any significant impact on biodiversity values.”

e ForPart5 activities (other than SSI): The proponent mayelect to prepare either a Species
Impacts Statement (SIS) or a BDAR. IfaBDAR s elected, thenthe BOS applies. The BOS
threshold does notapplyto developmentthatis an activity subject to environmental impact
assessment under Part 5.

e Forvegetation clearing thatrequires approval by the Native Vegetation Panel (under
either Part 5A of the LLS Act or Vegetation in non-rural areas SEPP): a BDARis required and
the BOS applies.*®

The BOS has no application for forestry operations carried out under Part 5B ofthe LLS Act orthe
ForestryAct 2012 (NSW) and Integrated Forestry Operations Approvals (IFOAs).

3.2.2 Key issues for koalas

EDO has written extensively regarding our concerns with the NSW BOS.*' Insummary, theBOS does
notalign with best practice, permits an inappropriate level of variation, and does not contain the
ecologically necessary limits to preventextinctions, including with respect to koalas.We are
particularly concerned that:

- TheBOSdoesnotimposeaclearand objective ‘nonet loss or better’environmental
standard;*

- Thereareno safeguardsto ensure the genuine application of the avoid, minimise, offset
hierarchy impacts on threatened species.® Offsets should be a measure of last resort
and there must be clear guidance provided as to what steps mustbe taken and
evidenced before offsets can be used. Projects thatdo not demonstrably attemptto
avoid or minimise environmentalimpacts should be rejected.

- Thecurrentoffsetrules for athreatened species provide asignificant degree of
flexibility.** The variation rules and ability to pay moneyto the BCT in lieu of actual like
for like offsets undermines the integrity of the BOS. Under the variationrules,
proponents clearing koalahabitat can discharge obligationsby offsetting koala
populationswith another animal.*> And evenwhere koalas are being offset with koalas,

28BC Act,s7.9.

29BC Act,s7.2(2).

30 See LLS Act, s60ZG and Vegetation in non-rural areas SEPP, cl2.15.
31 See, for example:

e  EDO, Submission to theinquiry into the Integrity of the NSW Biodiversity Offsets Scheme, 14 September 2021 <
https://www.edo.org.au/publication/submission-to-the-inquiry-into-the-integrity-of-the-nsw-biodiversity-
offsets-scheme/>

e EDO, EDO, Defending the Unburnt: Offsetting our way to extinction, November 2022 <https://www.edo.org.au/wp-
content/uploads/2022/12/EDO-Offsetting-our-way-to-extinction.pdf>

32 The current test is subjective and discretionary: when the Minister establishes the BAM, the Minister is to

adopt a standard that, in the opinion of the Minister, will result in no net loss of biodiversity in New South Wales. (BCActs
6.7(3)(b).

33 Biodiversity Conservation Regulation 2017, c1 6.2(1).

34 Biodiversity Conservation Regulation 2017, c1 6.2(1).

35 See BC Regulation cl 6.4(1)(c)(ii)
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there are no location requirements for offsetting ‘species credit’ species. This means
that, forexample, alocal koala populationand habitatin one part oftheSBB could be
offset with a different koala population elsewhere in the SBB which may be hundreds of
kilometres away.

- Thesystem does not recognisethat if like for like offsets are not available, * thisis a
strongindication that the proposal’s impact is significant (and potentially serious or
irreversible). That s, there are no effective red lights,and everythingisamenable to
offsetting despite ecological evidence to the contrary.

- Decision makers may be able to reduce orincrease the number of biodiversity credits
required to be met (i.e., retired) by a proponent, for non-ecological reasons (having
regards to social and economicimpacts of the proposed development);and in some
cases may not be required to give reasons for adecision.*

3.3 Serious and Irreversible Impacts safeguard

3.3.1 Overview

The concept of ‘serious and irreversible impacts on biodiversity values’is amechanism used to
assess the severity ofimpacts on biodiversity that would be caused by a proposed developmentor
clearingactivity. Specific provisions create obligations ondecision makers once serious and
irreversible impacts (Sll) are identified. For example:

e Part4development: If proposed Part 4 development will haveSll onthreatened species, it
must be refused.®

e Vegetation clearing thatrequires approval by the Native Vegetation Panel: Ifvegetation

clearingthat requires approval by the NVP will have Sl onthreatened species, it must be
refused.*

e SSDand Sll: If adevelopment proposal for SSD will have SSlon threatened species, the
consent authority must take those impacts into consideration,and is required to determine

36 Like for like also meaning within an appropriate geographic distance of the impact.
37 Specifically,

- Inthe caseof Part 4 local development, a consent authority may reduce or increase the number of biodiversity
credits that would otherwise be required to be retired if the consent authority determines that the reduction or
increase isjustified having regard to the environmental, social and economic impacts of the proposed development.
The consent authority must give reasons for a decision to reduce orincrease the number of biodiversity credits (BC
Act, s 7.13(4)).

- Inthe caseof State Significant Development or State Significant Infrastructure, the Minister may require the
applicant to retire biodiversity credits to offset the residual impact on biodiversity values. The Minister is not
required to justify the decision having regard to the environmental, social and economic impacts of the proposed
development, or provide reasons for the decision BC Act, s 7.14(3)).

- Inthe caseof Part 5 activities, the determining may require the proponent to retire biodiversity credits to offset the
residual impact on biodiversity values. If the number of biodiversity credits required to be retired is less than that
specified in the biodiversity development assessment report, the determining authority is to give reasons for the
decision to reduce the number of biodiversity credits (BC Act, s7.15(4)).

38BC Act,s7.16(2).
39 LLS Act, s 60ZF; Vegetation in non-rural areas SEPP, cl 2.14(6).

Protecting koalas in the Sydney Basin bioregion 25



whetherthere are any additional and appropriate measures that will minimise those
impacts if consent orapprovalisto be granted.*

The Department of Planning and Environment (DPE) has published Guidance to assist a decision-
maker to determine a serious and irreversibleimpact.” DPE has prepared a list of entities that it has
assessed as likely to be atrisk of SSIto assist assessorsand approvalauthorities.* The listis not

exhaustive and the Guidelines should be applied on a case by case basis. The koalais not currently
on that list.

3.3.2 Key issues for koalas

The Sl mechanism could be further strengthened to more accurately reflect the principlesof
ecologically sustainable development. For example:

e thestandard should beserious ‘or’irreversible, not‘and’;
e thetestshould beobjective, rather thansubijective;
o referencesto extinction risk should be clarified to refer to an appropriate scale and scope;

e consentauthoritiesshould berequired to have regard tothe precautionary principle and
cumulative impacts on threatened species;and

e therequirement to refuse proposals that will have SSl onbiodiversity (asis the case for most
development), mustalso extend to SSD and SSI, notjust to local projects. Thatis, SSDand
SSlwith significant impacts on koalas should be subject to this requirement.

3.4 Threatened species listing processes

3.4.1 Overview

Part4 of the BCAct provides the frameworkfor nominating and declaring species as threatened.
3.4.2 Key issues for koalas

We note the following two issuesthat mayimpact on the ability of the framework to effectively
protect koalas:

e Optionto listspecific populations - The optionto list specific populationsunderthe former
Threatened Species Conservation Act 1995 (NSW) (TSC Act) was repealed and not
reintroduced under the BCAct. The ability to recognisedistinct local populations is essential
for conserving and retaining geneticdiversity*-afundamentalcomponent of biological

40BC Act, s 7.16(3) and (4).

41 See https://www.environment.nsw.gov.au/topics/animals-and-plants/biodiversity-offsets-scheme/local-government-
and-other-decision-makers/serious-and-irreversible-impacts-of-development

42 See https://www.environment.nsw.gov.au/topics/animals-and-plants/biodiversity-offsets-scheme/local-government-
and-other-decision-makers/serious-and-irreversible-impacts-of-development

43 The recognition that individual populations may constitute biologically distinct taxa is consistent with the concept of
Evolutionary Significant Units (ESUs) under the United States of America Endangered Species Act of 1973. Under the Act a
sub-species, race or population may be listed as an endangered ESU even if the species is otherwise secure overall.
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diversity. The removal of the option to list local populationsis problematic because whilst
the overall koalapopulation in NSWis considered to be ‘endangered’, some koala
populationsarein a significantly worse state in particular bioregions. The ability to list
specific koala populations with an appropriate threatened species classification is usefulfor
triggering morerigorous protections for more vulnerableor threatened koala populations.*

e Applicationofprovisional listing provisions - Tothe best of ourknowledge, the provisional
listing provisions in the BCAct have not been usedfollowing a major event that has
significantly impacted on the conservation status of a species (e.g. bushfire). Anomination
was made to list the koalaon an emergency basis under theBC Act following the 2019-2020
bushfires. However, the NSW Threatened Species Scientific Committee (TSSC),
acknowledgingthat a full assessment was already underway by the Commonwealth, elected
to await the Commonwealth assessmentand make a full determinationin accordance with
the Common AssessmentMethod (CAM), rather thanto list the koala provisionally. Whilethe
koala has subsequently beenlisted as endangered, it provides a case study of how the
provisions failed to provide emergency protection after the bushfires. EDO has made
recommendations for strengthening the provisions so that other species may not suffer the
same fate following futureevents.*

3.5 Areas of Outstanding Biodiversity Value
3.5.1 Overview

Underthe BCAct, the Minister can declare an area as an Area of Outstanding Biodiversity Value
(AOBV). Itis an offence to damage an AOBV without any relevantapproval.*® Certain assessmentand
determination pathwayscannotbe used in an AOBV,* and development proposals within an AOBV
is deemed likely to significantly affect threatened species for the purpose of determining whethera
BDARis required.*

3.5.2 Keyissues for koalas

AOBVs are intended to be a ‘priority for government investment’ butno new AOBVs have been
declared since the BC Act came into effect.* One significant barrier to third parties nominating an
areafordeclaration asan AOBVis the requirement todemonstrate landholder support. Thisis not a
legislative requirement, but a procedural step in the nomination process.”® Requiring a person

44 EDO NSW Submission on the draft Biodiversity Conservation Bill 2016, June 2016, available at
https://www.edonsw.org.au/nsw_biodiversity reform package 2016,p 19

43 EDO, Defending the Unburnt, Wildlife can’t wait: Ensuring timely protection of our threatened biodiversity, November
2022,<https://www.edo.org.au/wp-content/uploads/2022/12 /EDO-Wildlife-cant-wait.pdf>

46BC Act,s2.3.

4T For example, exempt development must not be carried out on land that is a declared AOBV - per State Environmental
Planning Policy (Exempt and Complying Development Codes) 2008, cl 1.16(1)(b1).

48 BC Act,cl7.2.

49 See EDO NSW Briefing Note Areas of Outstanding Biodiversity Value under the Biodiversity Conservation Act 2016 (2019),
available at www.edonsw.org.au/aobv_briefing note

50 Section 3.3 of the BC Act provides that it is therole of the Environment Agency Head to notify landholders whose land is
within the proposed area and give landholders a reasonable opportunity to make submissions. While there is no explicit
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nominatingan AOBV to provide landholder consent places an undueobligation on nominators, and
may create an obstacle for nominations, particularly whennominators mayhave noexisting
relationship with landholders or appropriateavenue to commence discussions. Further, the consent
and support ofthe landholder should not be afactorin deciding whether an area should be
declared asan AOBV.

Obviously ifan AOBVis declared on private land, cooperation of the landholder will be essential for
future management and protection. This is recognised in the NSW Government’s Biodiversity
Conservation Investment Strategy 2018 which statesthat “Areas of outstanding biodiversity value are
an ‘automatic priority’ underthis strategy. To prioritise conservation of AOBVs,the BC Act requires
the Minister for the Environment and Heritage (or delegate) to direct the Biodiversity Conservation
Trust to take reasonable steps to enterinto a private land conservation agreementwith any
landholder whoseland is within an AOBV”.>

The AOBV mechanism could be used to provide protection forimportant koala habitat. It is noted
that Action 1.10 of the NSW Koala Strategy states that the Minister for Environment and Heritage will
establish one AOBV for koalas under the BCAct. Thereis no furtherinformation abouthow this will
beachieved, and thereis no rationale for this action being limitedto just one AOBV. Consideration
should be given to expanding this, for example, by declaring allrelevantAreas of Regional Koala
Significance (ARKS) to be AOBVs.

3.6 Biodiversity Conservation Program
3.6.1 Overview

Part 4, Division 6 of the BC Act requires the EnvironmentAgency Head** to establish a Biodiversity
Conservation Program that will:

e maximisethelong-term security of threatened species and threatenedecological
communities in nature; and

e minimisetheimpacts of key threatening processes onbiodiversity and ecological integrity.

The Biodiversity Conservation Program is currently delivered throughthe NSW Government’s Saving
our Species (SoS) program -that is, SoS is the Government’s Biodiversity Conservation Program, for
the purpose of Part 4, Division 6 of the BCAct.>

obligation on the BCAct on a person nominating an AOBV to seek landholder support, the Department’s website and
nomination form require evidence that the person nominating an area has have spoken to the owner of the land, and that
the landowner supports your proposal being made < https://www.environment.nsw.gov.au/topics/animals-and-
plants/biodiversity/areas-of-outstanding-biodiversity-value/proposals-for-areas-of-outstanding-biodiversity-
value/making-a-proposal/area-of-outstanding-biodiversity-value-proposal-form>

51 NSW Government, Biodiversity Conservation Investment Strategy 2018 - A strategy to guide investment in private land
conservation, February 2018, https://www.environment.nsw.gov.au/-/media/OEH/Corporate-Site/Documents/Animals-
and-plants/Conservation-management-notes/biodiversity-conservation-investment-strategy-2018-180080.pdf

%2 Environment Agency Head refers to the head of the Environment and Heritage division of the NSW Department of
Planning and Environment.

53 See https://www.environment.nsw.gov.au/topics/animals-and-plants/threatened-species/programs-legislation-and-
framework/biodiversity-conservation-program

Protecting koalas in the Sydney Basin bioregion 28


https://www.environment.nsw.gov.au/topics/animals-and-plants/biodiversity/areas-of-outstanding-biodiversity-value/proposals-for-areas-of-outstanding-biodiversity-value/making-a-proposal/area-of-outstanding-biodiversity-value-proposal-form
https://www.environment.nsw.gov.au/topics/animals-and-plants/biodiversity/areas-of-outstanding-biodiversity-value/proposals-for-areas-of-outstanding-biodiversity-value/making-a-proposal/area-of-outstanding-biodiversity-value-proposal-form
https://www.environment.nsw.gov.au/topics/animals-and-plants/biodiversity/areas-of-outstanding-biodiversity-value/proposals-for-areas-of-outstanding-biodiversity-value/making-a-proposal/area-of-outstanding-biodiversity-value-proposal-form
https://www.environment.nsw.gov.au/-/media/OEH/Corporate-Site/Documents/Animals-and-plants/Conservation-management-notes/biodiversity-conservation-investment-strategy-2018-180080.pdf
https://www.environment.nsw.gov.au/-/media/OEH/Corporate-Site/Documents/Animals-and-plants/Conservation-management-notes/biodiversity-conservation-investment-strategy-2018-180080.pdf
https://www.environment.nsw.gov.au/topics/animals-and-plants/threatened-species/programs-legislation-and-framework/biodiversity-conservation-program
https://www.environment.nsw.gov.au/topics/animals-and-plants/threatened-species/programs-legislation-and-framework/biodiversity-conservation-program

The SoS programaims to manage and conserve threatened species based on their differing
conservation needs, including through on-ground conservation projects working directly with
landholders and the community. Koalas are identified as one of eight iconic speciesin SoS program
in NSW.>*

3.6.2 Key issues for koalas

The SoS program plays animportant role in managing impacts onthreatened species and
conserving and restoringimportant habitat, however it operates separately to the legal frameworks
regulating activities on land. Theresultisthat conservation efforts under the SoS program may be
undermined by inadequate regulatory frameworks that continueto allow activities that greatly
impact on threatened species and their habitat.

More could bedoneto improve the interaction of the SoS programand the legal frameworks
regulating activities on land such as urban development and land clearing. For example, theBC Act
should give elements of the SoS program,* including the Iconic Koala Project, more meaningful
legislative effect. This will help to ensure the NSW Government achievesthe SoSaim to ‘secure the
koalainthe wild in NSW for 100 years.”** To do sothe BCAct should:

e imposedutieson developers and developmentdecision makersto act consistently with SoS
conservation priorities;

e require environmentalassessments to state whether approving the developmentwill
contribute to key threateningprocesses listed under the BC Act, and if so, how this will be
minimised, and any alternativesavailable for the decision-maker to consider;

e makeclearthat SoS sites (outside national parks and reserves) are AOBVs; and

e fundthese AOBVs for protection and make them off-limits fromharm-including from
mininginterests (which otherwise continue to override biodiversity protection).

4. Part 4 Development

4.1 Introduction

Theundertaking of developmentis regulated, generally,underPart 4 of the EP&A Act. >’ Procedural
requirements relating to environmental assessment, public notification and appeal rights, and

54 See https://www.environment.nsw.gov.au/topics/animals-and-plants/threatened-species/saving-our-species-
program/threatened-species-conservation/iconic-species
%5 As established in Part 4, Division 6 of the Biodiversity Conservation Act 2016
56 Securing the Koala in the wild in NSW for 100 years Saving Our Species Iconic Koala Project 2017-21, available at
www.environment.nsw.gov.au/research-and-publications/publications-search/saving-our-species-iconic-koala-project -
2017-t0-2021
57 Section 1.5 of the EP&A Act provides:

For the purposes of this Act, development is any of the following—

(a) the useof land,
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mechanisms for assessing and managing impacts on koalas, will differ depending on the relevant
assessment and determination pathway.

This section considers each of the following:

e Exemptdevelopment(4.2)

e Complyingdevelopment (4.3)

e Localandregionally significant development (4.4)
e StateSignificant Development (4.5)

e KoalaSEPPs (4.6)

e Biodiversity certification (4.7)

4.2 Exempt Development
4.2.1 Overview

Exempt developmentis minor development thatdoes not require planning approvalunder the
EP&A Act. It can include things like decks, garden sheds, fences, and houserepairs. In order to be
exempt development, the development mustmeet the requirements of State Environmental
Planning Policy (Exempt and Complying Development Codes) 2008 (Exemptand Complying
Development SEPP).®

4.2.2 Keyissues for koalas

Exempt developmentshouldnot be allowedin koala habitat. Instead, development thatwould
impact on koala habitat should require robust environmental assessment and development
consent. However, theExempt and Complying Development SEPP doesnot explicitly exclude
exempt developmentin koala habitat. * Thatsaid, to be exempt development, the development

(b) thesubdivision of land,

(c) the erection of a building,

(d) thecarrying out of a work,

(e) the demolition of a building or work,

(f) anyother act, matter or thing that may be controlled by an environmental planning instrument.
58 Further information about exempt development is available on the Department of Planning and Environment’s website:
https://www.planning.nsw.gov.au/Assess-and-Regulate/Development-Assessment/Planning-Approval-Pathways/Exempt-

development
%9 See, for example, clause 1.16 of the Exempt and Complying Development SEPP which states that exempt

development must not be carried out on land:
e thatisadeclared area of outstanding biodiversity value under the Biodiversity Conservation Act 2016 or declared
critical habitat under Part 7A of the Fisheries Management Act 1994,
e thatis, oris part of, a wilderness area (within the meaning of Wilderness Act 1987)
e thatis, oronwhich there is, anitem thatis listed on the State Heritage Register under the Heritage Act 1977, or
thatis subject to an interim heritage order under that Act, and
e thatisdescribed or otherwise identified on a map specified in Schedule 4. (Schedule 4 currently lists exempt
development maps for areas in the Botany Bay and Wyong local government areas).
See also clause 1.17A(1) of the Exempt and Complying Development SEPP which states that to be complying development
for the purposes of any environmental planning instrument, the development must not—
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must notinvolve the removal or pruning of a tree or other vegetation that requires a permit,
approval ordevelopment consent, unlessthe removalor pruningis carried out in accordance with
the permit, approval or developmentconsent.® It should not be presumed thatthese provisions are
enough to comprehensively protect koalas and koala habitat. Indeed, the Exemptand Complying
Development SEPP contains specific, additional provisionsrelating tothe installation of fences in
areas ofkoala habitat.® This is presumably because while the construction of fences may not
require the removaloftrees (and therefore not trigger the treepermit provisions), it may otherwise
impact on koalas and koala habitat by fragmenting vegetation.

4.3 Complying development
4.3.1 Overview

Complying development is simple development that can be fast-tracked because it complies with
therelevant provisionsofthe Exempt and Complying Development SEPP. It can include things like
new houses, house renovations, new industrial buildings, or demolition of certain buildings. In order
to carry out complying development, you must obtain,and the developmentmustbe carried out in
accordance with, acomplying development certificate.®

If development involving the removalor pruning of a tree or other vegetation requires a permit,
approval or development consent, thatmustbe obtained beforethe complying development
certificate is issued.®

Additionally, the Exemptand Complying DevelopmentSEPP statesthat to be complying
development (for the purposes of the SEPP), the development must not be onland thatis within an

a) be development for which development consent cannot be granted except with the concurrence of a person
other than—
i. the consent authority, or
ii. the Director-General of the Department of Environment, Climate Change and Water as referred to in
section 4.13(3) of the Act, or
b) beon landthatis critical habitat, or
¢) beonlandthatis, oris part of, a wilderness area (within the meaning of the Wilderness Act 1987), or
d) becarried out onlandthat—
i comprises anitem thatis listed on the State Heritage Register under the Heritage Act 1977 or on which
such anitem is located, or
ii. is subject to an interim heritage order under that Act or on which is located an item thatis so subject, or
iii. is identified as an item of environmental heritage or a heritage item by an environmental planning
instrument or on which is located an item that is so identified, or
e) except as otherwise provided by this Policy, be on land that is within an environmentally sensitive area.
60 State Environmental Planning Policy (Exempt and Complying Development Codes) 2008, cl 1.16(3)(b).
61 See, for example:
e  provisions relating the construction of fences in certain residential zones and Zone RUS5 (cl 2.34), in certain rural
zones, environment protection zones and Zone R5 (cl2.36) and in business and industrial zones (2.38).
62 Further information about complying development is available on the Department of Planning and Environment’s
website: https://www.planning.nsw.gov.au/Assess-and-Regulate/Development-Assessment/Planning-Approval-

Pathways/Complying-development
83 State Environmental Planning Policy (Exempt and Complying Development Codes) 2008, cl 1.18(1)(h).
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environmentally sensitive area.® Additionally, clause1.19 of the Exempt and Complying
DevelopmentSEPP provides thatfor the purposeofthe certain specific codes,® complying
development must not be carried out within landidentified in an environmental planning
instrument as either an ecologically sensitive area, or environmentally sensitive area.

Environmentally sensitiveareais defined in clause 1.5 of the Exempt and Complying Development
SEPP. It does not explicitly include koala habitat. It does, however,includeland identified in it or
any other environmental planning instrument as being of “high biodiversity significance”. Neither
the terms ecologically sensitive area or high biodiversity significance are defined in the SEPP, but
are given effect by beingidentified in an environmental planninginstrument.

These provisions allow Environmental Planning Instruments (EPIs)®* to explicitly identify koala

habitat as being excluded from exempt and complying development. This has been utilised by some
councils, forexample:

e Clause7.5(5)ofthe Port Macquarie-Hastings Local Environmental Plan 2011 states that“Land
shown as ‘koala habitat area’ on the Koala Habitat Map is identified as being within an
ecologically sensitive area for the purposes of clause 1.19 of State Environmental Planning
Policy (Exempt and Complying Development Codes) 2008”.

e Clause3.3(2)(jd) of Campbelltown Local Environmental Plan 2015 provides that
environmentally sensitive area for exemptor complying development includes “land on part

of Lot4 and part of Lot 5, DP 1240836 identified as “Koala Corridor” on the Clause
Application Map”.

4.3.2 Keyissues for koalas

While from a general perspective, koala habitat may be understood as being of high biodiversity
significance oran ecologically or environmentally sensitive area, the drafting of the Exempt and
Complying Development SEPP appearsto rely onkoala habitat beingidentified as such inan EPlin
orderto be captured. That s, koala habitat is not explicitly captured within thedefinitions of high
biodiversity significance or an ecologically or environmentally sensitive area.

Therulesrelating to exempt and complying development as theyrelateto koala habitat are also
overly complicated. Given thatall developmentimpacting on koala habitat should require robust
environmental assessment, the Exemptand Complying Development SEPP should contain a
specific exclusion for koala habitat (i.e. that exempt and complying developmentcannot be carried
outin koala habitat). Thiswould thenallow impacts on koala habitatto be assessedand managed
underamore appropriateassessmentpathway. In order to effectivelyimplementthis, koala habitat
must be able to be adequately identified, for example, through consistent,comprehensive mapping
ofkoala habitat.

84 State Environmental Planning Policy (Exempt and Complying Development Codes) 2008, cl1.17A(1)(e).
%5 Housing Code, Inland Code, Low Rise Housing Diversity Code, Rural Housing Code and Greenfield Housing Code.
% | egal instruments made under the EP&A Act.
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4.4 Local and regionally significant development
4.4.1 Overview

In general, Part 4 developmentrequires consentby a council or otherpublicauthority specified as
the consent authority (including by alocal planning panel). Regionally significant development
requires consent by a Sydney district or regional planning panel. Some Part 4 development may also
be categorised as integrated development, designated development or advertised development.®’

4.4.2 Keyissues for koalas

Thereis no absolute protectionfor koala habitat under Part 4 of the EP&A Act. That is, koala habitat
is not off limits to development. Instead, there are anumber of key mechanismsfor assessing and

managingimpacts on koalas under Part 4 of the EP&A Act, including mechanisms established by the
BC Act.

Thoseunderthe BCActinclude:

e Biodiversity assessment requirements: Section 7.7ofthe BC Act provides thatif proposed
development s likely to significantly affect threatened species, the application for
development consentis to be accompanied by a BDAR.

e BOS: Ifthe BOS is triggered,® the conditionsofthe consent must require the applicantto
retire biodiversity credits to offset the residual impact onbiodiversity values of thenumber
and class specified in the BDAR,® although the consent authority mayvary thenumber of
biodiversity credits that would otherwise be required to be retired.™

e Seriousand irreversible impacts safeguard: If adevelopment proposal will have Sllon
threatened species, it must be refused.™

Key concerns with these mechanisms are outlined in Part 3.

67 Generally:
e Designated Development refers to developments that are high-impact developments (e.g. likely to generate
pollution) or arelocated in or near an environmentally sensitive area.
e Integrated development requires approval to be obtained from other public authorities (e.g. the EPA) before
consent can be granted.
e Advertised development requires the consent authority to give the public notice of the development application,
and includes threatened species development (development affecting threatened species which requires a
species impact statement).
For more information see https://www.planning.nsw.gov.au/Assess-and-Regulate/Development-
Assessment/Planning-Approval-Pathways/Local-development
68 As note in Part 3, for Part 4 development, if the proposed development is likely to significantly affect threatened species,
the application for development consent is to be accompanied by a biodiversity development assessment report and the
BOS applies. Development is likely to significantly affect threatened species if:
e itislikely tosignificantly affect threatened species or ecological communities, or their habitats, according to the
test ‘5-part test’ in section 7.3 of the BCAct, or
e the development exceeds the biodiversity offsets scheme threshold,® or
e jtiscarriedoutinadeclared area of outstanding biodiversity value.
69BC Act,s 7.7(3)
"BC Act,s7.7(4)
"1 BC Act,s7.16(2).
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Protections underthe EP&A Act include, for example:

e Landusezoning:Landuse zonesare identified in local environmental plans(LEPS)
prepared by councils for their LGA. Land use zonesare used to categorise land and specify
what type of development activities can be carried out in that land use zone without
consent, with consent, or those activities which are prohibited. Conservation zones
(previously known as environmental zones) are used to classify land for thepurpose of
conservingthe environmentalvalues and naturalqualities in areas where this land use
zoningis applied. Councils may choose to useconservationzones as away to identify and
protect known areas of koala habitat and are encouraged todo so under the Koala SEPP.™
Councils are also able to identify permissible and prohibited developmentusing appropriate
land use zones.

e State Environmental Planning Policies: State environmental planning policies (SEPPs) are
EPIsmade under the EP&A Act.” They are usedto addressplanningissuesin NSW. SEPPs
can apply to certain areas of land or certain types of development. Presently, two different
setsofrules apply to koalas as set outin Chapters 3 and 4 of State Environmental Planning
Policy (Biodiversity and Conservation) 2021 (Biodiversity and Conservation SEPP) - see Part
4.5below.

e Planning controlsand consent conditions: In this context, planning controls are usedto
describe measures putin place, oftenat the strategic planning phase, to manage and
regulateimpacts of development. Examples of planning controls can include, forexample,
land use zoning, identification of permissible and prohibited development,and planning
controlsin DevelopmentControlPlans (DCPs).

DCPs provide detailed planning and design guidelines to support the planningcontrolsin
the LEP developed by a council.” DCPs could include specific provisions relating to
development that may impact onkoalas, see,forexample, Case Study 1 - Koala Beach,
Tweed Shire LGA.

Planning controls can also beincludedin KPoMs. For example,clause 6.4 of the
Campbelltown KPoM outlines detailed development controls, which include:

e Requirementsto retain koalafoodtrees and shelter trees;

e Arequirementthatallnew swimmingpoolsmustincorporate a design component
such as a shallow ramp or other feature thatwill enableegress by koalas;and/ora
stoutrope (>50 mm diameter), oneend of which must be secured to astable
poolside fixture, the other end of which must trail in the pool;

e Restrictions on the keeping of domesticdogs;

"2 Koala SEPP 2020, cl 3.13; When Koala SEPP 2019 was introduced the Government equivalent requirements would be
included in a Ministerial Planning Direction. This does not appear to have occurred - see the Ministerial Directions as at 1
March 2022: https://www.planning.nsw.gov.au/-/media/Files/DPE/Directions/Ministerial-Directions-commenced-on-1-
March-2022.pdf?la=en

"3 EP&A Act, Part 3, Division 3.3.

™ https://pp.planningportal.nsw.gov.au/DCP
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e Requirementsthatfencing of residential lots must notimpede themovement of
koalas; and

e Road design standards and/or approved vehicle calming devices (eg speed humps;
and roundabouts, chicanes and wildlife activated signage) incorporated onany new
roads created throughresidential subdivision with a maximumspeed of 40km /hr.

Moreover, under the EP&AAct, consent authorities havebroad powers toimpose conditions
of consent, includingin relationto the likelyimpacts of that development,including
environmental impacts.” Conditions of consentmay be usedto implement planning
controls (forexample, those found in KPoMs or DCPs),implement biodiversity offsetting
requirements,or otherwise manage impacts on koalas. For example,in granting approval to
the Brandy Hill Quarry, the NSWIndependentPlanning Commission (IPC) indicated that it
had imposed a condition which restricts truck movements at night and before 6.00amto
reduce the threat to koala safety.™

Case Study 1- Koala Beach, Tweed Shire LGA

The KoalaBeach housing estate onthe North Coastof NSWillustrateshow planning controls can
be used to manage impacts of developmenton koalas.” The detailed planning controls for Koala
Beach were incorporated into a KPoM which was prepared for the developer by the Australian
Koala Foundation. The Planning Controls are alsoincorporatedin Tweed Shire Council’sDCP.™

Examples of planning controlsincorporatedin the DCP include:
e measuresto protect primary Koala browse trees,home range treesand where possible,
other trees utilised by koalas;
e requirements for speedcontrol devices;
e roadsignsand awareness messages;
e fencedesign;
e prohibition of cats or dogs within the estate.

The Australian Koala Foundation reports that:™

e Afteryearsofdevelopment, koalasstill live in safety at Koala Beach,and that the
descendants of koalas that lived at the site back in 1994 (when baseline surveys were
undertaken) can still be foundtheretoday.

S EP&A Act,s4.17

76 See NSW Independent Planning Commission, Brandy Hill Quarry Expansion Project SSD 5899 - Statement of Reasons for
Decision at [165] < https://www.ipcn.nsw.gov.au/resources/pac/media/files/pac/projects/2020/05/brandy-hill-quarry-
expansion-project-ssd-5899/determination/brandy-hill-quarry-expansion-statement-of-reasons.pdf?>; see also Condition
A12 of the Development Consent https://www.ipcn.nsw.gov.au/resources/pac/media/files/pac/projects/2020/05/brandy-
hill-quarry-expansion-project-ssd-5899/determination/brandy-hill-quarry-expansion-develop ment -consent.pdf

T See https://www.savethekoala.com/our-work/koala-beach-housing-
development/#:~:text=Koala%20Beach%20Housing%20Development%20The%20Australian%20Koala%20Foundation,so
%20that%20it%20can%20co-exist%20with%20wild%20Koalas

"8 See Tweed Development Control Plan, Section B10. Koala Beach < https://www.tweed.nsw.gov.au/development-
business/land-use-planning-controls/environment-control-plans/develop ment -control-plan#section-b>

¥ See https://www.savethekoala.com/our-work/koala-beach-housing-development/
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e Everysinglefood treeand homerange tree has beenretained; and additional trees have
been planted.

e Counciland KoalaHospital records showvery little evidence that two key koala threats
associated with development—cars and dogs— have affected the local population.

4.5 State Significant Development

4.5.1 Overview

Generally,SSDincludes large-scaleor complex projects that may involve significant environmental
impacts. Adevelopment can become SSD in one of two ways:

e jtcanbedeclaredtobeSSD underaSEPP;or
e it canbedeclaredtobeSSD by order of the Minister for Planning,

Alist of categories of development and specific sites declared as SSD can be found in Schedule 1

and Schedule 2 of State Environmental Planning Policy (Planning Systems) 2021 (Planning Systems
SEPP).

SSDis Part4development, but specificadditional assessment and determination requirements
apply to SSD,including those set out in Division 4.7 of the EP&AAct. Theconsentauthority for SSD
is either the Minister for Planning or IPC. It is noted that third-party merit appealrights maybe
limited in someinstances where there has beena publichearing of the IPC.*¥°

4.5.2 Keyissues for koalas

Many of the mechanisms described above arerelevant to SSD, but are applied differently. For
example:

e Biodiversity assessment requirements: Any application for SSDor SSI must be
accompanied by aBDAR unless the Planning Agency Head and the Environment Agency
Head determine that the proposed developmentis not likely to have any significant impact
on biodiversity values.®

e BOS: If the BOS is triggered,® the conditionsofthe consent must require the applicantto
retire biodiversity credits to offset the residual impact onbiodiversity values of thenumber

80 EP&A Act, s 8.6(3)(b)
81 BC Act,s7.9.
82 As note in Part 3, for Part 4 development, if the proposed development is likely to significantly affect threatened species,
the application for development consent is to be accompanied by a biodiversity development assessment report and the
BOS applies. Development is likely to significantly affect threatened species if:

e itislikely tosignificantly affect threatened species or ecological communities, or their habitats, according to the

test ‘5-part test’ in section 7.3 of the BCAct, or
e the development exceeds the biodiversity offsets scheme threshold,32 or
e itiscarriedoutina declared area of outstanding biodiversity value.
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and class specified in the BDAR,* although the consent authority mayvary thenumber of
biodiversity credits that would otherwise be required to be retired.®

e Seriousand irreversible impacts safeguard: If an SSD proposal will have Sllon threated
species, aconsent authority musttake thoseimpactsinto consideration and determine
whetherthere are any additional and appropriate measures that will minimise those
impacts if consent orapprovalisto be granted.®* However, unlike otherPart 4 development,
the consent authority is not required to refuse the application.

In essence, there is more flexibility for decision makers in assessing and determining SSD
applications than otherPart 4 applications. This does not accord with the premise thatprojects
likely to have the mostimpact (such as SSD) should be subject to the greatest scrutiny and objective
decision-making processes. In our experience, with such discretionary decision-making, the
interests of development proponents often trump the interests of koalas.

Further, therestriction of third-party merit appeal rightswhere there has been a publichearing of
the IPCreduces oversight andaccountability of decision making. EDO’s report Merits Reviewin
Planning in NSW®* outlines theimportant public benefits of third party appealsto the Land and
Environment Court against development consentsfor high impact development.

4.6 Koala SEPPs

4.6.1 Overview

Presently, two different setsofrules applyto the assessment and determination of development
proposals by councils,as set outin Chapters 3and 4 of the Biodiversity and Conservation SEPP:

e Chapter3-KoalaHabitat Protection 2020 (Koala SEPP 2020) applies to rural zones (RU 1, 2
and 3) in 74 LGAs out of 83 relevant LGAs (but notrural zones in nine metropolitan LGAs
across Sydney, the Blue Mountains and the Central Coast where Koala SEPP 2021 will apply
acrossall zones).

e Chapter4-KoalaHabitat 2021 (Koala SEPP 2021) appliesto all zones in nine metropolitan
LGAs across Sydney, the Blue Mountains and the Central Coast;and all zones other thatRU1,
2 and 3in all other 74 listed LGAs.

Forthe purpose of this report, the term Koala SEPP/s is used to refer generally to any Koala SEPP
that has been oris currently in force. Where specific references are required, the specific Koala SEPP
will be identified.

83BC Act,s7.7(3)

84BC Act,s7.7(4)

85BC Act,s7.16(3) and (4).

8 Environmental Defenders Office, Merits Review in Planning in NSW, 2016 <

https://d3n8a8pro7vhmx.cloudfront.net/edonsw/pages/2998/attachments/original/1467777537/EDO_NSW_Report_-
Merits_Review_in_Planning_in_NSW.pdf?1467777537>

@ Protecting koalas in the Sydney Basin bioregion 37



https://d3n8a8pro7vhmx.cloudfront.net/edonsw/pages/2998/attachments/original/1467777537/EDO_NSW_Report_-_Merits_Review_in_Planning_in_NSW.pdf?1467777537
https://d3n8a8pro7vhmx.cloudfront.net/edonsw/pages/2998/attachments/original/1467777537/EDO_NSW_Report_-_Merits_Review_in_Planning_in_NSW.pdf?1467777537

Thetwo setsofrulesarethe product of the political ‘koala wars’ - atime of upheaval in the NSW
governmentrelatingtothe updatingand implementation of anew Koala SEPP in 2019. See Box 1 -
The NSW Koala Wars.

Box 1 - The NSW Koala Wars

On 1 March 2020, former NSW State Environmental Planning Policy No 44 - Koala Habitat
Protection (SEPP 44), which had been in place since 1995, was repealed and replaced by a
new State Environmental Planning Policy (Koala Habitat Protection) 2019 (Koala SEPP 2019).%"

However, in late 2020, after two Nationals MPs threatened to quit the NSW governmentdue to
issues with Koala SEPP 2019,% the Governmentattempted to make changesto both Koala SEPP
2019 and the Local Land ServicesAct 2013 (LLS Act) to change the way koala protections applied
toruralland.®In particular,itintended to ‘decouple’the LLSAct from theKoala SEPP.** The
Government’s proposed changeswere defeated after a principled crossing of the floor by then
Liberal MP Catherine Cusack, concernedthat thechanges represented a weakening of
protections for koalas.®

Having failed to implement its proposed changes,the NSW Governmentabandoned Koala SEPP
2019 after it had been in operation for less than 12 months. It putin place State Environmental
Planning Policy (Koala Habitat Protection) 2020 (Koala SEPP 2020) - which mirrored many of the
policy settings of former SEPP 44 - as an interim measure, with plansfor anew Koala SEPP to be
developed in 2021.

Subsequentlyin March 2021, the Government introduced State Environmental Planning Policy
(Koala Habitat Protection) 2021 (Koala SEPP 2021), which largely reinstates thepolicy framework
ofthe 2019 Koala SEPP. However,it does not apply across the board. Koala SEPP 2020 (modelled
off Koala SEPP 44) continues to apply to some ruralzones. That is, the updated Koala SEPP rules
donotapply in certain rural zones.

The Governmentindicated that two Koala SEPPs were temporary, announcing thatit still
intended to remove links between the Koala SEPPs and both the land managementframework
and private native forestry (PNF) framework, after which time Koala SEPP 2020 would be
repealed and Koala SEPP 2021 would apply uniformly toall relevant LGAs.*

In November 2022, the Government again attemptedto legislate to removelinks between the
Koala SEPP and the PNF framework through the Environmental Planning and Assessment

87 See https://www.edo.org.au/2020/02/20/koalas-nsw-new-laws-old-tricks/

8 See The Guardian, Nationals MPs threaten to quit NSW government unless koala protection watered down, 3 September
2020, available at https://www.theguardian.com/environment/2020/sep/03/nationals-mps-threaten-to-quit-nsw-
government-unless-koala-protection-watered-down

89 See Land Services Amendment (Miscellaneous) Bill 2020 <https://www.pardiament.nsw.gov.au/bills/Pages/bill-
details.aspx?pk=3805>

% The key link between the Koala SEPP and Part 5A of the LLS Act is through the adoption of the concept of core koala
habitat.

91 See https://www.edo.org.au/2020/11/20/controversial-nsw-koala-bill-defeated-by-single-vote/

92 See https://www.planning.nsw.gov.au/News/2021/NSW-Government-delivers-Koala-SEPP-2021; see also
https://www.planning.nsw.gov.au/-/media/Files/DPE/Factsheets-and-faqs/Policy-and-legislation/Frequently-Asked-
Question--State-Environmental-Planning-Policy-Koala-Habitat-Protection-2021.pdf?la=en
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Amendment (Private Native Forestry) Bill 2022. However, after considerable backlash by both the
community and independentand some Coalition MPs in the NSW Parliament,** it indicated it
would not proceed with the Bill. Anticipated changesto the land management framework have
also not eventuated.

At the start 0f 2023, both Koala SEPP2020 and Koala SEPP 2021 remainin place. Thesehave been
consolidated as Chapter3and 4 respectively of the Biodiversity and Conservation SEPP.

Thefailure of the Government to effectively resolve outstandingissues and putin place asingle,
permanent framework has delayed the effective implementation of important koala protections -
see forexample, Case Study 4 - Implications of dual Koala SEPPS - Coffs Harbour LGA

4.6.2 Key issues for koalas

The Koala SEPPs do not prohibit development in koala habitat. Rather, in general,the Koala SEPPs:

e outlineadditional assessment requirements for proponents and additional considerations
to be takeninto account by councils when assessing development proposals thatwill
impact on koala habitat; and

e provideamechanism for councils to mapcore koala habitatin a KPoM.

Additionally, the Koala SEPPs onlyapplyto Part 4 development for which a council is the consent
authority. Theydo not directly apply to other types of developmentand activities (including
infrastructure) that can impact on koalahabitat, including complying development, majorprojects
(SSD and SSI), Part 5 activities (e.g. activities undertaken by publicauthorities) and land clearing
activities requiringapproval under the LLS Act - see Box 2- Interaction between Koala SEPP 2020
and Koala SEPP 2021, SSD and Part 5 activities.

Box 2 - Interaction between Koala SEPP 2020 and Koala SEPP 2021, SSD and Part5
activities.

SSD

The operative provisions of both Koala SEPP 2020 and Koala SEPP 2021 applyto the
determination of adevelopmentapplication by a council. Drafted in this way, it would seem that
the Koala SEPP 2020 and Koala SEPP 2021 have no direct applicationto the assessment and
determination of SSD- asitis the Minister or IPC, and not the council, that is the consent
authority for SSD.

That said, in practice, some Secretary’s Environmental Assessment Requirement’s (SEARs) have
required SSD to be assessed having regardto the relevant KoalaSEPP. For example, Indicative
Environmental Assessment Requirements (SEARs) for state significant mining developments,

93 See The Guardian, ‘Koala wars’: NSW government scraps contentious native forestry bill to head off revolt, 14 November
2022, available at https://www.theguardian.com/australia-news/2022 /nov/14/koala-wars-nsw-government-scraps-
contentious-native-forestry-bill-to-head-off-revolt
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October 2015,noted that former SEPP 44 was a relevantgovernment policy for the purpose of
biodiversity assessment of statesignificant mining projects.

Recently issued SEARs for certain projectshave alsonoted the Koala SEPP may be relevant to or
explicitly required for the assessmentofimpacts to koalasand koala habitat in accordance with
the Koala SEPPs, see, forexample:

Chain Valley Colliery Consolidation Project®
e BowdensSilver Project®
e Western SlopesGas Pipeline®*
e McPhillamys Gold Project”

Yet, newly released industry specificindicative SEARs do not reference the Koala SEPP.%

Part 5 activities

The operative provisions of both Koala SEPP 2020 and Koala SEPP 2021 applyto the
determination of a development application. Because Part 5 activities (including Sll and CSll) are
not development requiring development consent, the Koala SEPP does not apply. Consistent with
this, neither the Guidelines for Division 5.1 assessments® or Critical State Significant Infrastructure
Standard Secretary’s Environmental Assessment Requirements (SEARs)*® refer to the Koala SEPP.

Someimprovements were madeto the policy settings of theKoala SEPP in 2019, and are now
reflected in Koaa SEPP 2021. Significantly, the definition of ‘core koala habitat’ has beenupdated, as
hasthe list of feed tree speciesin Schedule 2, usedto helpidentify koala habitat. It has been
expanded from 10 species to 123 species, categorised into 9 distinct regions. However, the
application of protections for core koala habitatis limited due to the failure to comprehensively
map core koala habitat - see Box 3 - Core Koala Habitat.

% https://majorprojects.planningportal.nsw.gov.au/prweb/PRRestService/mp/01/getContent?AttachRef=SSD -
17017460%2120220308T030920.895%20GMT

9 https://majorprojects.planningportal.nsw.gov.au/prweb/PRRestService/mp/01/getContent?AttachRef=SSD-
5765%2120190626T063908.406%20GMT

% https://majorprojects.planningportal.nsw.gov.au/prweb/PRRestService/mp/01/getContent?AttachRef=SSI -
8272%2120210625T033611.750%20GMT

7 https://majorprojects.planningportal.nsw.gov.au/prweb/PRRestService/mp/01/getContent?AttachRef=SSD -
9505%2120190830T014518.693%20GMT

%8 See https://www.planning.nsw.gov.au/Policy-and-Legislation/Planning-reforms/Rapid-Assessment-
Framework/Streamlining-major-project-assessment

% https://www.planning.nsw.gov.au/-/media/Files/DPE/Guidelines/Policy-and-legislation/SSI-Guidelines/Guidelines-for-
Division-51-assessments.pdf?la=en

100 https://www.planning.nsw.gov.au/-/media/Files/DPE/Other/critical-state-significant-infrastructure-standard-
secretarys-environmental-assessment-requirements-SEARs-2015-12.ashx
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Box 3 - Core koala habitat
The concept of core koala habitat has its origin in the Koala SEPPs.

The Koala SEPPs allow relevant local councils to prepare KPoMs that identify core koala habitat
and set out specific planning provisions relating to theassessmentand determination of
proposals carried out in core koala habitat.

Core koala habitatis alegally defined term in the Koala SEPPs. Currently:

e SEPP 2020 defines core koala habitat as “an area of land with a resident population of
koalas, evidenced by attributes such as breeding females, being females with young, and
recent sightings of and historical records of a population”.

e Thedefinition of core koala habitat was updated following the review of the Koala SEPP,
and an updated definition isincluded in SEPP 2021, which defines core koala habitat as:

a) “anarea ofland which has beenassessed by a suitably qualified and experienced
personas being highly suitable koala habitat and where koalas are recorded asbeing
present at the time of assessment of the land as highly suitable koala habitat, or

b) anarea ofland which has been assessed by a suitably qualified and experienced
person as being highly suitable koala habitat and where koalas have been recorded
as being present inthe previous 18 years”.

While core koala habitat is a concept established by the Koala SEPPs, the idea of core koala
habitat is picked up in other legal frameworks, which generally define core koala habitatas
identified in a KPoM. For example:

e UnderPart5A ofthe LLS Act core koala habitat identified in an approved KPoM must be
designated as category 2 regulatedland for the purpose of the Native Vegetation Regulatory
Map (NVR Map),' and specifically category 2 - sensitive regulated land.’> Code-based
clearing cannot be undertakenon category 2 - sensitive regulated land (thatis, any ruralland
clearing of core koala habitat must be assessed and determined by the Native Vegetation
Panel (NVP)).

e Corekoalahabitat identified in a KPoMis atype of land identified on the Biodiversity Values
Map (BV Map) under the BCAct. The BV Map forms part of the BOS threshold, which is one of
the factors for determining whether the BOS applies to aclearing or development proposal.

e Underformer Private Native Forestry Codesof Practice (PNF Codes) (now repealed), PNF was
prohibited from occurringin areas of core koala habitat within the meaning of the Koala
SEPPs. However, in recent efforts to ‘decouple’ PNF from the Koala SEPPs,new PNF Codes no
longer rely on core koala habitat mapped in a KPoM; instead separate PNF core koalahabitat
is identified in new PNF Codes (see Part 8 below). Thereis nothinginthe LLS Act or PNF
Codes that explicitly define core koala habitat.

10111S Act, s 601(2)(j), LLS Regulation, cl 111
102 | S Regulation, cl 108(2)(b)

Protecting koalas in the Sydney Basin bioregion 41



One ofthe current limitations with the application of core koala habitat is that onlya limited
number of councils have approved KPoMs.1%3 This has a numberofimplications:

e Intermsofapplying Koala SEPP 2020, if no comprehensive KPoMis in place a site specific
KPoM will be required to be put in place for a specific site before developmentcan
proceed.104

e ForthepurposeofKoalaSEPP2021,ifno KPoMisin place, cl 4.9 applies, requiring councils to
determine whetherthere will be low orno impact on koalas or koala habitat or a higher level
ofimpact, and in the latter case consider a koala assessment report. Additionally, guidelines
thatareintended to applyhave notyet beenfinalised.

e ForthepurposeoftheLLSAct, it meansalimited amountofkoala habitatis designated as
category 2 sensitive land. Any other koala habitat maybe able to be clearedunderthe Land
Management Code.

e Forthepurposeof PNF Codes,only core koala habitat mappedat the time the new Codes
were introduced is exempt from PNF.

Additionally, a koala population was recently discovered in the Sutherland LGA, howeverneither
Koala SEPP 2020 nor Koala SEPP 2021 apply in Sutherland LGA, meaning that protections
provided by the Koala SEPP have no application in that area - see Case Study 2 - Falling
through the cracks: Koalasin the Sutherland Shire.

Essentially, the failure of councils to have approved KPoMs in place identifying core koala habitat
means that protections intended to applyto core koala habitat are limited in application.

Althoughthereisan updated definition of ‘core koala habitat’ in Koala SEPP 2021, concern
remains that the definition is linked to confirmed occupancy (i.e. confirmed koala sightings),
meaning that someimportantkoala habitat may not be captured, including koala habitat that
has not been recently orregularly surveyed or mapped as core koala habitat, or habitat that may
be needed as future climate refugia. We also note thatkoala habitat can have high or low-density
populationsdepending on thevegetation.

Forthe purpose of this report, unless we are talking specifically about core koala habitat (as
understood with reference to existing laws), we use the term koala habitat generallyto mean
koala habitat that should attract legal protection (using the various mechanisms described in this
report). We recommend thata scientifically robust, and clearly defined definition of koala habitat
be applied consistently across various legal frameworks to maximise protections forkoalas.

103 According to a Department of Planning and Environment Fact Sheet issued in March 2021, only 9 LGAs have approved
KPoMs, namely: Ballina, Bellingen, Campbelltown, Coffs Harbour, Kempsey, Lismore, Port Stephens, Byron, and Tweed
<https://www.planning.nsw.gov.au/-/media/Files/DPE/Factsheets-and-fags/Policy-and-legislation/Frequently-Asked-
Question--State-Environmental-Planning-Policy-Koala-Habitat-Protection-2021.pdf?la=en>

104 Koala SEPP 2020, cl 3.8, cl 3.10.
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Case study 2 - Falling through the cracks: Koalas in the Sutherland Shire

Arecentdevelopmentproposalat Woronora Heightsin Sutherland LGA has highlighted a
significant gap in the NSW Koala SEPPs. Koalas havebeen recorded and sighted in the region,'®
yet Sutherland LGAis not listed as a LGA to which the Koala SEPP 2021 (norKoala SEPP 2020)
applies - meaning the Koala SEPP would haveno applicationin the assessment and
determination of development proposals in the area.

Sydney Water had recently proposed a subdivision of 33.04 hectaresof avacant bush land block
forthe purpose of building residential dwellings at 22 Bundanoon road, Woronora Heights.’® The
developer’s reports estimated that there is likely to be 1.523 hectares of disturbance across the
33.04 hectares, and noted that koalas were recorded within 10 km of the site.**” It was also
claimed the site was an important corridor.

While the application has since been withdrawn, the process highlighteda numberofkey issues:

e Despiteevidence of koalasin the areas, Sutherland LGAis not listed as an LGA to which
the Koala SEPP 2021 (nor Koala SEPP 2020) applies, meaning protections for koalas
provided by the SEPP do notapplyin the Sutherland LGA.

e Whilekoalas were not identified in surveyson the site, the BDAR noted that koala habitat
was present. However, because Koala SEPP 2021 had noapplication, no further
consideration was given as to whether this would be ‘core koala habitat.’

e While Sutherland Shire Council has formed a Sutherland Koala SteeringCommittee to
provide strategic direction on koala conservationand intendsto prepare a Koala
Management Plan,'®it would notbe able to be finalised and enforced until Sutherland
LGA s listed in the Koala SEPP.

e Wehaveseennoindication ofthe developer referring the proposal for assessment under
the EPBC Act by the Commonwealth government. Itis unclear if this was an oversight, or if
the developer formedthe view that the proposed development would not have a
significantimpact on a matter of national environmental significance. **

105 See information collated by Sutherland Shire Environment Centre, available at https://www.ssec.org.au/our-
campaigns/koalas-and-resilient-habitat-in-the-sutherland-shire/; see also 9News, NSW citizen scientists discover koala
populationsin Sutherland Shire, 3 May 2022 <https://www.9news.com.au/national/koalas-nsw-habitats-citizen-scientists-
discover-koalas-in-sydney-sutherland-shire/8f3de71e-f6f0-4177-92cd-03e237fc5b8c>; see also NSW BioNet,

https://www.environment.nsw.gov.au/topics/animals-and-plants/biodiversity/nsw-bionet
106

https://propertydevelopment.ssc.nsw.gov.au/T1PRProd/WebApps/eProperty/P1/eTrack/eTrackApplicationDetails.aspx?r
=SSC.P1.WEBGUEST&f=%24P1.ETR.APPDET.VIW&Applicationld=DA21%2F0336

107 Bjodiversity Development Assessment Report, Sydney Water, 22 Bundanoon Road, Woronora Heights, Subdivision
Stage 1, December 2020,pp 7 and 19 <
https://propertydevelopment.ssc.nsw.gov.au/PublicEPropertyPDF/DA210336%20Biodiversity%20Development%20Assess

ment%20Report%20(BDAR)%20-%20%5bA7475460%5d.pdf>

108 Sutherland Shire Counsil, Additional Reports, Council Meeting, 31 October 2022, p 4
<https://cms.ssc.nsw.gov.au/files/sharedassets/website/document-library/governance/council-meetings/2022-10-31-
council-additional-report-mm016-22.pdf>

1091t js noted that the Commonwealth Department of Climate Change, Energy, the Environment and Water has updated is
referral guidance for the endangered koala since its conservation status was upgraded from vulnerable to endangered in
February 2022 - see https://www.dcceew.gov.au/environment/biodiversity/threatened/publications/referral-guidelines-

endangered-koala
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https://cms.ssc.nsw.gov.au/files/sharedassets/website/document-library/governance/council-meetings/2022-10-31-council-additional-report-mm016-22.pdf
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https://www.dcceew.gov.au/environment/biodiversity/threatened/publications/referral-guidelines-endangered-koala
https://www.dcceew.gov.au/environment/biodiversity/threatened/publications/referral-guidelines-endangered-koala

Notably, recentmapping of Areasof Regional Koala Significance (ARKS)'*? identifies an ARKS
extendinginto the Sutherland LGA, as wellas ARKS extendinginto other LGAs in the SBB which
arenot currently listedin the Koalas SEPPs, including, for example, Penrith, Shellharbour and
Canterbury-Bankstown.

There are still many deficiencies with the extent of protectionsprovided by theKoala SEPPs. For
example:

e No areas of koala habitat are off-limits to clearing or offsetting - NSW laws do not prohibit
the clearing of koala habitat. Despitedeclining koala numbers and the devastation caused
by the 2019/20 bushfires, NSWlaws still allow koala habitatto be cleared with approval. The
Koala SEPPs simply require decision-makersto ensure development approvalsare
consistent with KPoMs, or, in the case of Koala SEPP 2022, ifa KPoM s notin place, take into
account akoalaassessment report. Ifour lawsare to truly protect koalasand their habitats
then the approval processmustnot allow important koala habitat to be offsetor cleared in
exchange for money, in the way thatthe NSW Biodiversity Assessment Method does. Rather,
alldevelopmentthat has serious orirreversibleimpacts on koala habitat must be refused.
This can be achieved by strengthening the existing ‘serious and irreversibleimpacts’
mechanism (see 3.3), or by identifying and protecting ‘no-go’ areas thatare off limits to
development orclearing (see,for example, theproposed ‘traffic light’ systemto be
implemented under the Commonwealth Government’s Nature Positive Plan*'! (see Part 12)).

o Therequirementforcouncils to prepare Comprehensive Koala Plansof Management
remains voluntary - Due tothe slowuptake by councils,as notedabove, only9 LGAs had
approved KPoMs in place by March 2021. EDO has previously recommendedthat the
preparation of KPoMs be mandatory (i.e. the SEPP require thatdraft KPoMs be prepared and
exhibited within a particular timeframe). As noted above, the failure to identify ‘core koala
habitat’ in a KPoM means that protections that rely on the concept of ‘core koala habitat’
have limited application in practice.

e Guidelines have not beenfinalised- Additionally, guidelines thatare intendedto apply
have notyetbeen finalised.'*?

e Thel hectare requirement has not been removed - The arbitrary threshold of 1 hafor
triggering SEPP 44 has been carried over to the Koala SEPP 2021. For theKoala SEPP to
apply, the land the subject of the developmentmusthave an areaof at least 1 ha (including

10 SEED, The Central Resource for Sharing and Enabling Environmental Data in NSW, Koala Habitat Information Base -
Areas of Regional Koala Significance (ARKS) <

https://geo.seed.nsw.gov.au/Public Viewer/index.html?viewer=Public Viewer&locale=en-
AU&runWorkflow=AppendLayerCatalog&Cataloglayer=SEED Catalog.233.Koala%20Habitat%20Information%20Base%20
-%20Areas%200f%20Regional%20Koala%20Significance%20(ARKS)>

11 https://www.dcceew.gov.au/environment/epbc/publications/nature-positive-plan

112 An editorial note following cl 4.1 of Koala SEPP states “Guidelines are being made by the Planning Secretary with the
agreement of the Secretary of Regional NSW for the purposes of Parts 4.2 and 4.3 of this Chapter. When the Guidelines are
made this Chapter is to be amended to incorporate references to the Guidelines”.
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adjoiningland within the same ownership).'* Excluding sites below 1 hafrom the Koala
SEPP leaves small koala habitat areas, particularly koala habitat in urban areas, without
adequate protection. The 1 harequirement also contributes to cumulative impacts and can
reduce connectivity across the landscapeby allowing small patches to be cleared - See
Case Study 3 - Applying the KoalaSEPPin StHelen’s Park, Campbelltown LGA.

e Climate change considerations havebeen overlooked - The review of SEPP 44 provided an
opportunityto incorporate requirements to identify and protect habitatand corridorsthat
will support koalas’ resilience to more extreme heat and natural disasters, even if thereisno
resident koala populationin those areas now, however thereis nothing in the new Koala
SEPP that specifically addresses climate change.

e Monitoring and compliance requirements have notimproved - Thereare no new
requirements relating to monitoring, review, reportingand compliance in Koala SEPP 2021.

Case Study 3 - Applying the Koala SEPP in St Helen’s Park, Campbelltown LGA

InJuly 2021, adevelopmentapplication tosubdivide land at 311 Appin Rd, St Helen’s Park, into
17 allotments was lodged with Campbelltown City Council.’** Koalas are knownto populate the
Campbelltown region. According to the Council’s website, the majority of Campbelltown’s koalas
arefound within the suburbsof Macquarie Fields, Long Point, Ingleburn, Minto Heights, Kentlyn,
Ruse, Leumeah, Airds, Rosemeadow, St Helens Park and Wedderburn.!** Koalashave beenknown
toventureinto populated areas in St Helens Park.** Anapproved KPoMis in place for the
Campbelltown LGA. Atthe time the developmentapplicationwas lodged, both Koala SEPP 2020
and Koala SEPP 2021 were in force. Itisour understandingthat Koala SEPP 2021 applies to all
zonesin Campbelltown LGA and that Koala SEPP 2020 has noapplicationin Campbelltown
LGA.*Y

An earlier (June 2021) development/subdivision application was rejected by Council, as Council
required the proponentto address anumber of issues, including an assessment regarding Koala
SEPP 2021.

The Statementof Environmental Effects accompanying the new application in July 2021:

o Mistakenly applied Koala SEPP 2020;

113 Koala SEPP 2021, cl 4.9.

1142299/2021/DA-SW. The application can be found on the Council’s website by searching the site address, 311 Appin Road,
St Helens Park:
https://ebiz.campbelltown.nsw.gov.au/ePathway/Production/Web/GeneralEnquiry/EnquirySearch.aspx?js=-1169862092
115 See

https://www.campbelltown.nsw.gov.au/LocalEnvironment /Koalatown/KoalasinCampbelltown/Koalalocations#:~:text=T
he%20majority%200f%200ur%20koalas,St%20Helens%20Park%20and%20Wedderburn.

116 9 News, Naughty' koala found stuck on top of roofin Sydney's south-west, 2 September 2021
<https://www.9news.com.au/national/koala-rescued-from-top-of-roof-in-sydneys -south-west-animal-news/42b617d1-
49bd-4058-a8eb-471eebd7b0f4>

17 See cl 4.4 and Schedule 2 of the Biodiversity and Conservation SEPP
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e Claimedthesubject site hasan areaof9513m2 and it, therefore,would not trigger the Koala
SEPP (we note that neither Koala SEPP 2020 nor Koala SEPP 2021 applies to areas of less
than 1 ha);

e Statedthatan assessment ofthetreespecies suggested thereare no trees thatare feed trees
on the site. However, it appears thatKoala SEPP was incorrectly applied for the purpose of
the assessment. “Feed trees”is a concept used under Koala SEPP 2020. Under Koala SEPP
2021, alist of koala use trees must be considered.

The application demonstrates that both the confusion caused by dualKoala SEPPs, andthe
arbitrary application ofthe 1 harule, maylead to applicationsfalling through the cracks, even in
areas known to be used by koalas. In an area like Campbelltown, multiple incremental
developmentslikethe one proposed at 311 Appin Road can have cumulativeimpacts on koalas
in the area. Even if koala habitat itselfis not impacted, the associated impacts of increased
development and humanactivity,including fromincreased traffic, dogsand other stressorsin
peri-urban areas can haveimpacts on koalas,and may not be being properly assessed or
managed in the application process.

The proposed development at 311 Appin Rd, StHelen’s Park s still underassessment.

Case Study 4 - Implications of dual Koala SEPPS - Coffs Harbour LGA

While Coffs Harbour LGA is not in the SBB, the current concerns it hasin relation to updating its
KPoM demonstratethe absurdity of current policy settingsin NSW.

The Coffs Harbour KPoM was finalised in 1999 under former Koala SEPP 44. The mappingthat
underpins the KPoMis out of date. For example, original mapping focused on south-east of the
LGA, while mappingin the northand west of LGAwas limited. A new KPoM would provide the
opportunity to establish amoreaccurate and up-to-date map of koala habitatin the area. It
would also provide the opportunity to review and update knowledge of road risks and strategies
formanagingimpacts on koalas, addressingchanges thathave occurred over the last 20 years.

Currently both Koala SEPP 2020 and Koala SEPP 2021 applyin the Coffs HarbourLGA.The
Department of Planning and Environment’s FAQs document indicates that “a KPoM must be
made underone SEPP - either the 2020 SEPP or 2021 SEPP. Ifa council wishes to prepare a KPoM
underthe 2021 SEPP, at presentitis not possible for the KPoM to apply to land that is covered by
the 2020 SEPP (thatis, RU1, RU2 or RU3 zoned land...)”.}*8

The Council has acknowledged thatif it was to update its KPoM at this time, it would be affected
by the distinction between KoalaSEPP 2020 and Koala SEPP 2021 in its LGA.** For example, a
different scope of ‘core koala habitat’ would apply to rural zones and non-rural zones - a
distinction that does not make sense ecologically. Thereis also a question over whether the
updated mapping would have any application under thePrivate Native Forestry (PNF) Code of

118 Department of Planning, Infrastructure and Environment, Koala SEPP 2021 - Frequently Asked Questions, March 2021 <
https://www.planning.nsw.gov.au/-/media/Files/DPE/Factsheets-and-fags/Policy-and-legislation/Frequently-Asked-
Question--State-Environmental-Planning-Policy-Koala-Habitat-Protection-2021.pdf?la=en>

119 Koala management advisory committee, Committee Meeting Minutes, 18 August 2022,
https://www.coffsharbour.nsw.gov.au/files/sharedassets/public/your-council/committees/minutes/draft-kmac-aug-2022-

minutes.pdf
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Pra

ctice, or whether existing PNF core koala habitat would continue to apply despite an updated

KPoM (see discussion on PNF in Part 8).

4.7 Biodiversity Certification

4.7.1 Overview

Biod

iversity certification is a streamlined biodiversity assessmentprocessfor large areas of land

proposed for development. Itinvolves large-scale, upfront assessment of biodiversity values and
impactsin a designated area. It is often used for strategicplanning at alandscape scale (e.g.new
suburb for greenfield development). Once landis certified, development may proceed without the
usual requirement for site-by-site biodiversity assessment.

Biod
stan

iversity certification is provided for under Part 8 of the BC Act, which distinguishesbetween
dard biodiversity certification and strategic biodiversity certification:

Biodiversity certification: Biodiversity certification is available to landholders and planning
authorities e.g. (local council, DPE). Anapplication mustbe accompanied by a biodiversity
certification assessment reportand the BOS applies. Theproponent maybe requiredto retire
biodiversity credits in accordance with the BOS.

e Strategicbiodiversity certification: Strategic biodiversity certification is onlyavailable to

planning authorities, who can seek to have an application for biodiversity certification declared
strategic by the Environment Minister. When deciding whether to declare a biodiversity
certification application strategic, the Minister must take intoaccount criteria set out in clause
8.3 of the Biodiversity Conservation Regulation 2017 (BC Regulation), including the size of the
areaoftheland, any regional or district plan, advice of the Planning Minister,and the
economic, social orenvironmental outcomes that the proposed biodiversity certification could
facilitate. In the case of strategic biodiversity certification, the BOS does not apply.’* While the
proponentfor strategic biodiversity certification may elect to retire biodiversity credits,
additional conservation measures are also allowed as a way of offsettingimpacts on
biodiversity, includingreservation of land under the National Parks and Wildlife Act 1974 (NSW)
(NPW Act); adoption of development controls or state infrastructure contributions under

the EP&A Act that conserve or enhance the naturalenvironment; or any other measure
determined to be an approved conservation measure by the Environment Minister.'?

Oncelandis conferred biodiversity certification, a personwishing to carry outdevelopment on that

land
biod

underthe EP&A Actis not requiredto assess thelikely impactsofthat developmenton
iversity, and consent authorities are not required to consider the likelyimpacts of that

development onbiodiversity.'?

120 BC Regulation, c1 6.2(5)(b).
121 BC Act, s8.3(2)(b).
122 BC Act, s 8.4; LLS Act, s 60H(3).
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Biodiversity certified land is also categorised as category 1-exemptland underthe LLS Act, meaning
clearingon biodiversity certified land can be carried out without being an authorised activity, code-
based clearing, or requiring approval from the NVP.

4.7.2 Key issues for koalas

Biodiversity certification may provide opportunities to implement specific protections for koalasat
a landscape scale - see Case Study 5 - Cumberland Plain Conservation Plan.

However, there are ongoing concerns about the provisions of the BC Act, and the use of biodiversity
certification more broadly. Forexample:

e Overriding site specificassessment: EDO supportseffective, upfront strategicland use
planning. Thisisanimportantplanningtool thatcan help manage land useconflicts and
identify high conservation areas forprotection. However, it should not, as biodiversity
certification does, comprehensively remove the needforindividualsite assessment at the
development assessment phase.Doing so doesnot allow theimpacts ofindividual projects
to be assessed, once the details are better known or subsequently amended. Also, it does
notallow more up-to-dateinformation aboutbiodiversity values and potential impactsof
development to easily be taken intoaccount downthe track. For example, if a koala colony
increased in population or migrated within the Cumberland Plain area (which has recently
been conferred biodiversity certification), impacts of future individual development
proposals on koalas may not needto take thatinto account. Itis not clear to what extent
provisions to modify or revoke biodiversity certification would be invoked toaddressfuture
concerns.'?

e Implementand enforcement ofcertification plans: Case Study 5 highlights anumber of
concernsregarding theimplementation and enforcement of the Cumberland Plain
Conservation Plan.Many of these concerns would relate tothe implementation and
enforcement of biodiversity certification more broadly, not just the Cumberland Plain
Conservation Plan.

e Ability to deliver biodiversity gains: 1t is unclear whetherbiodiversity certification will
deliver proposed biodiversity in the long-term. Inthe case of standard biodiversity
certification, reliance on the BOS is problematic; as outlined in 3.2,EDO has ongoing
concerns about the ability of the BOS to deliver effective biodiversity gains. In thecase of
strategic biodiversity certification, new provisionsare untested and thesignificant
discretion and lack of scientific rigour around ‘additional conservation measures’is
concerning.

e Inadequate safeguards: Safeguards, suchas the serious andirreversible impacts (Sl)
mechanism (see 3.3), are not strictly applied (the Minister only has to considerSll, rather
than refuse proposals that will have SII***).

123 BC Act, Part 8, Division 6.
124BC Act, s 8.8.
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Case Study 5 - Cumberland Plain Conservation Plan

The Cumberland Plain Conservation Plan (CPCP) was prepared by the NSWGovernment to
support the delivery of new housing, jobs, and infrastructure for the Western Parkland City until
2056. The geographicarea covered bythe plan (referred to in the CPCP as the “CPCP Area”)
extends from north of Windsor to Picton in the south, and from the Hawkesbury-Nepean River in
the west to the Georges River near Liverpool in the east,and comprisesaround 200,000 hectares
ofland. Thisincludes parts of eight localgovernmentareas - Wollondilly, Camden,
Campbelltown, Liverpool, Fairfield, Penrith, Blacktown and Hawkesbury.

The CPCP was the first proposal to seek strategic biodiversity certification under Part 8 of the BC
Act and was approved by the NSW Environmentand Heritage Minister on 17 August 2022.* It is
still awaiting approval by the Commonwealth Minister for Environmentunder the EPBC Act.

The NSW approval‘confersbiodiversity certification’on land known as ‘certified-urban capable
land’.** Thisremovesthe need for landholdersto obtain consent/approvalfor the clearing of
native vegetation (at a state level) on‘certified-urban capableland’aslongas they comply with
therelevant planning controlsin the new Chapter 13 ‘Strategic Conservation Planning’ of the
Biodiversity and Conservation SEPP, which was introducedto supportthe CPCP. Moreover,a
person wishingto carry out development under the EP&A Act on ‘certified-urban capable land’is
notrequired to assess the impacts of thatdevelopment onbiodiversity,and Chapters 3 and 4 of
the Biodiversity and Conservation SEPP (Koala habitat protection2020 and 2021) do not apply to
‘certified-urban capable land’.Ifapproval s given by the Commonwealth Environment Minister
(as noted above, an application has been lodged) assessment/approval under the EPBC Act for
development on certified-urbancapable land will also not be required.

There are other categories of land that have been identified under the CPCP, including “avoided
land” and “strategic conservation land”,which have notbeen conferred biodiversity certification.
This means landholders will be requiredto follow the usualassessment requirements under the
EP&A Act (i.e., assess the likely impacts onbiodiversity). Chapters 3 and 4 of the Biodiversity and
Conservation SEPPalso apply,as well as the new planning controlsin Chapter13. Landholders
will be required to seek approvalunderthe EPBC Act if they wish to carry out development that
will, oris likely to, have a significantimpact on a matter of national environmentalsignificance
(MNES).

In orderto address the likelyimpacts of development on biodiversity valueswithin the CPCP
Area, the Minister has specified (in the Order conferring strategic biodiversity certification) a
number of “approved conservation measures”, “other approved measures” and “measures to
minimise likely serious and irreversible impacts on biodiversity values”, including the following

that specifically relate to Koalas:

125 See https://gazette.legislation.nsw.gov.au/so/download.w3p?id=Gazette 2022 2022-380.pdf
126 This covers approximately 11,165 hectares and comprises the land depicted as ‘certified-urban capableland’ on the
maps in Schedule 2 to the order in the NSW Government Gazette.
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e Prioritise the avoidance ofimpacts from essential infrastructure on avoided land to
protected koala habitatwithin the Wiltonand Greater Macarthur growth areas to
maintain the function of koala movementcorridors.**

e Mitigateindirect and prescribed impacts from urban, industrial, infrastructure
development onthe SouthernSydney koala population to best practice standards and in
line with advice from the Office of the NSW Chief Scientist & Engineer and in accordance
with Appendix Eofthe CPCP.**

e Protectthreatenedspecies likely tobe at risk of residual adverse impactsfrom
development undertheCPCP in accordance with the CPCP conservationland selection
steps. Thisincludes securing 705 ha ofimportanthabitat for Phascolarctos cinerus
(koala).***

e Establish areserveto protectthenorth-southkoala movement corridoralongthe
Georges River between Appin and Long Point.

e Protectkoalacorridorsinthe Cumberlandsubregion,including those along theNepean
River, Georges River, Cataract River and Ousedale Creek.

e Provide opportunities for the residents of Western Sydneyto learnaboutand actively
participatein biodiversity conservation including koala conservation.

e Supportrehabilitation measures to help maintain koala healthand welfare.

Other measures are also set outin the CPCP itself, including:

e Mitigation measuresto address residual risks to threatened fauna, which include specific
mitigation measures for koalas.”** This includes, for example:

- Designingsubdivision layoutincluding perimeter roads and asset protection
zones to reduce impacts on and protect areas of koala habitat;

- Dog-prooffencesto provide protections for koalas; and

- Undertaking preconstruction koala surveys.

e Restrictions onrezoningfor future urban development-such rezoningwill only be
allowed within the identified certified-urban capable land, and a ministerial direction will
restrict the intensification of this development type on avoided land within nominated
areas.™!

Theorderinthe Gazette statesthat the Applicant will deliver the above Commitments,and that
the approved conservation measures (i.e., the above measures) are to be delivered in accordance
with the orderand the CPCP. The CPCP is enforceable by theMinister underthe order and the
order prevails to the extentofany inconsistency betweenthe orderand the CPCP.

127 As per the CPCP, ‘protected koala habitat’ is defined as ‘koala habitat that has been included inthe [CPCP]’s Strategic
Conservation Area and/or the avoided land. It includes some areas of cleared land that may be restored to enhance koala
corridors and habitat”.

128 Entitled ‘species and TEC-specific mitigation measures’.

129 |mportant koala habitat is defined as the ‘term used to describe primary, secondary and tertiary corridors, as defined in
the Cumberland Plain Assessment Report.” According to the CPCP, itis thearea that s critical to the long-term viability of
koalas (primary corridors) as well as the areas (if enhanced) that would support the population (second and tertiary
corridors.

130 See Cumberland Plain Conservation Plan, Appendix E < https://pp.planningportal.nsw.gov.au/final-cumberland-plain-

conservation-plan>
131 Cumberland Plain Conservation Plan, p 24 < https://pp.planningportal.nsw.gov.au/final-cumberland-plain-

conservation-plan>
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Theorderalso requiresthe Applicant to:

e establish the Koala Working Group;

e enterinto arrangements providing for thetransferofland (overatwenty yearperiod) for
reservation underthe NPW Act as the GeorgesRiver Koala Reserve;

e implementtherecommendationsin the report‘Advice regarding the protection of koala
populations associated with the Cumberland Plain Conservation Plan’ identified by the
Executive Implementation Committeeas beingrelevant to the CPCP;

e reporton progress; and

e takecertain adaptive management stepsif certain targets are not being met.

Thereareanumber of other measures specified in the order which do not specifically relate to
koalas, but would likely be relevant nevertheless (for example, ‘avoid and minimise impactsofup
to 4,510 ha of high biodiversity valuearea through strategic conservation planning in the

nominated areas).

Additional measures to protect koalas, which the CPCP commitsto taking, are set outin the
CPCP’s‘Sub-PlanA: Conservation Program and Implementation’and ‘Sub-Plan B: Koalas’.

While the CPCP sets out many positive commitments to protect koalasand their habitat,and
therefore provides an opportunity to implement important and specific protectionsfor koalas,
there are concerns about the delivery of these commitments. For example, the CPCP notes that
some ofthe offset targets might be difficult to meetand thatwhile earlywork to acquire the
necessary land forthe new reserves/national parks is under way, the processofacquiringall of
the necessary land and protectingit could take upto 20 years to complete. Fundingis and will be
a key challenge too.

There are also concerns about compliance with and enforcement of the CPCP, including because:

e multipleagenciesand levels of governmentare responsible for delivering actions;

e uncertain languageis adopted in commitments and measures, which will make
compliance difficult to measure,and enforcement action difficult to take;

o some measures lack specificity, which will make it difficult to determine whether an
action has been adequately completed;

e theEnvironmentMinister has broaddiscretion to determine ‘equivalent conservation
measures’ as alternatives tothe conservation actionsidentified in the biodiversity
certification agreement, and to modify biodiversity certification to give effect to those
equivalent measures withoutthe need for furtherbiodiversity assessment or public
consultation;

e theapplicant (DPEand theregulator (the EnvironmentMinister) are essentially thesame
(the NSW Government);and

e civil enforcementrequires the consentofthe Minister (meaningthereisno “open
standing” to remedy or restrain abreach of the CPCP).
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4.8. Strategic land use planning
4.8.1 Overview

Strategicland use planning (strategic planning) is a way to identify, assess, manage,and planfor
the future use ofland. Itcan avoid futureland use conflict and challenges of protecting of koala
habitat on a case-by-case basis, including the cumulative impactsofindividual development
applications.

Part 3, Division 3.1 of the EP&A Act outlinesrequirements for strategic land use planning,including
in relation to:

e regional strategicplans;
e district strategicplans;
e localstrategic planning statements.

Strategic plans are generallyimplemented through LEPs. For example, district plans must give
effect to regional plans, and district plans areimplemented through a council’sLEP - see section 3.8
of the EP&A Act. Local strategic planning statements are also implemented through LEPs - see
section 3.33(2) of the EP&A Act.

Further, in the case of:

e Part4development-ingeneral, relevant strategic plans are considered by proponents
when preparing an environmentalimpact statement (EIS) (e.g. this may be required by
SEARs).

e Part5activities - relevant strategic plansmustbe taken into account by approval authorities
when undertaking areview of environmentalfactors (cl 171(2)(q), EP&A Regulation)

Additionally, there are many non-statutory strategic planning policies that also guide planning and
development decisions, including for example in relation totransport (e.g. Future Transport Strategy
2056"?) and urban design (e.g. Urban Design for Regional NSW - A guide for creating healthy built
environments in regional NSW)*** and biodiversity (many councils have developed biodiversity
strategies that guide land use and planningin their area - e.g. lllawarra Biodiversity Strategy
developed jointly by Wollongong, Shellharbour and Kiama councils)***.

4.8.2 Key issues for koalas

Strategic planning provides an opportunity to identify koala habitatand koala habitat corridors
upfront, and planfor their future protection.

While strategic plans can, and do, recognisethe need to identify and protect koala habitat and
wildlife corridors, there is no explicit requirement in the EP&A Act thatthey do so. Generally,

132 https://www.future.transport.nsw.gov.au/sites/default/files/2022 -09/Future_Transport_Strategy lowres 2.pdf

133 https://www.planning.nsw.gov.au/-/media/Files/DPE/Guidelines/urban-design-guide-for-regional-nsw-2020-06-03.pdf
134 part 1: https://wollongong.nsw.gov.au/__data/assets/pdf file/0025/9970/Illawarra -Biodiversity-Strategy-Volume-1.pdf,
Part 2: https://wollongong.nsw.gov.au/ _data/assets/pdf file/0026/9971/Illawarra-Biodiversity-Strategy-Volume-2.pdf
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strategic plans mustinclude “the basis for strategic planningin the region, having regardto
economic, social and environmental matters” (sections3.3, 3.4 and 3.9 EP&A Act).

Thesstrategic planitself does not providethe legal protection for koala habitat. The visionofthe
strategic plan must be delivered throughother tools. Given that koala habitat and wildlife corridors
can cover large areas of land across various tenures, multiple mechanisms may be needed. These
could include land use zoning or planning controls in council’s LEPs (see 4.4.2), KPoMsdeveloped
under the Koala SEPPs (see 4.6), national park reservations or private land conservation
agreements.

Therefore, theprotection of koala habitat and corridors will only be as good as the legal tools
available toimplement thestrategic plan - for example, planning controlsmay be putin place for
areasidentified as high environmentalvalue koala habitat, however if a decision maker retains
discretion to be able to approve development, koala habitat and corridors mayremain atrisk.
Similarly, ifidentified actions include reservation of land or development of updated KPoMs, the
ability to undertake these actions maybe limited by funding and capacity. It isunclear what
remedies, ifany, are available if strategic plans are not effectively implemented. Strategic planning
forkoala corridorsis discussed furtherin Box4 - Protection of koala corridors.

Case Study 6 - Strategic planning for koala protection on the NSWnorth coast provides
examples of how strategic planning and legal tools are being used to protect koalas on the NSW
North Coast.

Case Study 6 - Strategic planning for koala protection on the NSW north coast

This case study provides several examples of how strategic planning and legal toolsare being
used to protect koalas onthe NSW North Coast. It is not intended to be an exhaustive analysis of

all plans, rulesand initiatives in the region.
Regional strategicplan

The North Coast Regional Plan 2041** was finalised by the NSW Governmentin December 2022.
The Plan contains anumberof key provisions relating to koalas and koala habitat, namely:

e ThePlanrecognisestheroleofthe NSW Koala Strategy (p15) and acknowledges thatthe
region contains five of the ten koala stronghold areas as identified in the NSW Koala

Strategy (p21).

e Oneofthestrategiesidentified for protecting High Environmental ValueAssetsincludes
“developing or updating koala habitat maps to strategically conserve koala habitat to
help protect, maintain and enhance koala habitat” (p23). However, it is unclear how
mapping koala habitat will improve protection unless additional actionis taken and
appropriate mechanisms arein place to protect those mappedareas.

135 https://www.planning.nsw.gov.au/-/media/Files/DPE/Plans-and-policies/Plans-for-your-area/Regional-plans/North-
Coast-Regional-Plan-2041.pdf?la=en
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e Similarly, one ofthe actions for the NSW Governmentunderthe Planis to work with and
assist councils to “ensure koala habitat values are included in land-use planning
decisions through regional plans, local strategic planning statementsand local

environmental plans”. Again, it isunclear what thatmight look like in practice.

e ThePlanidentifies the opportunity to establish Guulabaa - Place of Koala, a nature
based tourism precinct in Cowarra State Forest (p76). Thereis no further detailabout
thisinitiative in the Plan.

e ThePlanalso discusses theimplementation of Regional City Action Plans (RCAPs) for
Port Macquarie, Coffs Harbour, Lismore and Tweed Heads, including several key areas
for future collaborationincluding on-ground verification of Koala corridors to support
Port Macquarie-Hastings Council’s Koala Recovery Strategy (p67) and future work
across government to protect and enhance vegetation to strengthen corridors that
support koalas andother wildlife and collaborationin Lismore (p71).

Districtplans

Itis ourunderstanding thatthere are currently no district plans in place in the north coast
region.

Local strategic planning statements

Local strategic planning statements (LSPS) can indicate what action can be undertaken ata
local level to implementregional plansand addressother strategic planningissues, including in

relation to koala protection. For example:

o Akey action identified in the Coffs Harbour LSPS™*is to complete the review and update of
the Coffs Harbour City Koala Plan of Management (p33). This is the key mechanism for
identifying and protecting koala habitat and corridors in the Coffs Habour LGA.

e Key actionsidentified in the Port Macquarie LSPS**"include:

- develop, implement, monitorand enforce Koala Plansof Management, and relevant
controlsinthe LEP and DCP to secure the future of koalasin the LGA (p46).

- implement the Koala Recovery Strategyto secure thefutureof koalasin the LGA (p46).
e  Keyactionsidentified in the Lismore LSPS***include:

- Intheupdate of the Growth Management Strategy, review areas nominated for
potential futuredevelopment to exclude land with high conservationvalue, including
prime koala habitat, or ensure thesevalues can be protected in any futurerezoning and
development (p47).

- obtain fundingand prepare an LGAwide Koala Plan of Management (a KPoM is
currently in place for south-east Lismore) (p47).

136 https://www.coffsharbour.nsw.gov.au/files/sharedassets/public/building-and-planning/growth-strategies/local-
strategic-planning-statement-2020/coffs-harbour-lsps-2020-final.pdf

137 https://www.pmhc.nsw.gov.au/files/assets/public/document -files/your-council/publications/strategies/shaping-our-
future-2040-local-strategic-planning-statement.pdf

138 https://shared-drupal-s3fs.s3-ap-southeast-2.amazonaws.com/master-
test/fapub_pdf/Local+Strategict+Planning+Statements/LSPS+regional+2020/Lismore+Local+Strategic+Planning+Stateme

nt+2040.pdf
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- prepareandimplement biodiversity andtree preservation developmentcontrolsand
guidelines that ensure biodiversity and ecological connectivity is adequately assessed
and impacts avoided and/or mitigated, including theimpact of removal of koala habitat
treesin the Lismore urban area (p47).

- createandimplement astrategic offset policy and proceduresfor Council to
consolidate koala habitat on Council owned land (p47).

Box 4 - Protection of koala corridors

The importance of landscape scale connectivity of koala habitat, via koala habitat corridors, is
well-recognised.

Identifying and protecting koala habitatcorridorsmay require a different approach to
protecting koala habitat. For example, thereis no legal definition of koala habitat corridor, and
it should notbe assumedthat areas required as koalahabitat corridors align with core koala
habitat. Additionally, a one-size-fits-allapproach may not be appropriate. For example, Biolink
explains that “koala habitat corridors are accepted as being of a size sufficient to support koala
residency and therefore koala home ranges (DPIE 2019, Biolink 2020). The spatial delineation of
koala habitatcorridors consequently requires consideration and application of knowledge
regarding koala home range size, specific to the local area” ***

The appropriate size for a habitat corridor dependson the carrying capacity of the vegetation,
which forthe SBBis typically low. In thecontext of the Campbelltown koala population, given
local knowledge of koala densities in these landscapesa minimum average corridorwidth of
~400 m and an absolute minimumwidth of 250 m is recommended.**

Effective strategicland use planning shouldidentify both koala habitat and koala habitat
corridors needed to supportkoala residency in local and regional areas. Optionsfor protecting
koala habitat corridors should be considered at the landscape scale rather thanthe individual

site scale, and may include both publicland reservation and private land conservation.

Interestingly, the NSW Koala Strategy makes no specific mention of koala habitat corridors
distinct from the conservation of koala habitat. Despite this,the NSW government has taken
stepsto protect koala habitatcorridorsin some areas. For example, the protection of koala
habitat corridors was considered as part of the developmentof the Cumberland Plain
Conservation Plan and some areas of land have been earmarked for protection - see Case
Study 5.

Local councils can play arole in identifying koala habitat corridors, including through
biodiversity strategies and KPoMs, and take action to protectthoseareas - including through

139Bjolink, Sydney Basin Bioregion: Koala habitat and population assessment, 2023, Report for Total Environment Centre
by Biolink Ecological Consultants, Pottsville, NSW.

140 See Biolink. (2020). Gilead Stage 2: Commentary on the koala carrying capacity and corridor review reports prepared by
Eco Logical Australia on behalf of Lend Lease Communities, Fig Tree Hill) Pty. Ltd. Report to Campbelltown City Council.
Biolink Ecological Consultants, Uki, NSW; See also NSW Chief Scientist and Engineer, Response to questions about advice
provided in the Koala Independent Expert Panel Report 'Advice on the protection of the Campbelltown Koala population’,
February 2021 <https://www.chiefscientist.nsw.gov.au/ data/assets/pdf file/0005/485924/0OCSE -Response-to-
guestions Campbelltown-Koalas-Feb-2021.pdf>
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additional planning controls or appropriate land use zoning. For example, the Coffs Harbour
KPoM includes a habitat links map, and sets out additional matters for consideration in
determining applicationsin these areas.'*

Separate to government,a number of non-governmentled initiatives are taking action to
protect koala corridors, for example:

e Great Eastern Ranges and WWF-Australia have partneredto restore and
reconnect habitat for koalas in six priority locations across eastern Australia
following the devastating bushfires 0f 2019-2020throughthe ‘Cores, Corridors
and Koalas’ project.**

e GreeningAustralia, WWF-Australiaand Campbelltown Council are collaborating
to protect and restore Koala habitat and corridorsacross south-west Sydney.**?

5. Part 5 Infrastructure
5.1 Overview

Certain projects undertaken by councils, government departments or State agencies do not require
development consent. In general, the types of activities that do notrequire development consent
areset outin State Environmental Planning Policy (Transportand Infrastructure) 2021 (Transport
and Infrastructure SEPP) (or any other EPI), and include air transport facilities, correctional
facilities, educational establishments, electricity transmission and distribution networks, gas
pipelines, and telecommunications facilities.

The environmentalimpacts of theseactivities may still need to be assessed. Part 5 of the EP&A Act
provides a separate environmental assessment procedurethat applies to activities that are not
assessed as part of the Part 4 developmentconsent process.

Thefollowing assessment and determination pathways apply under Part 5:

e Division 5.1activities: Division5.1 of the EP&A Act applies to relevantinfrastructure projects
that are not SSl or Critical Infrastructure). Section 5.5 requires a determining authority to
examine and take into account all mattersaffecting or likely to affect the environment by
reason of that activity. An initial first step is a review of environmental factors (REF).'** If the

141 See section 3.6 of the Coffs Harbour KPoM, which provides that: “the consent authority shall not grant consent to
development in areas which function as koala habitat link areas, including those shown on the Habitat Links Map of this
KPoM, unless it is satisfied that: « the proposal will not reduce the effectiveness of the area in acting as a koala habitat link
between areas of secondary and/or primary koala habitats; « the significance of the area in contributing to the functioning of
amelioration measures constructed and/or proposed by the RTA or Council for roadways has been considered; and, «
enhancement planting of preferred koala trees has been included in the proposal”

142 See https://ger.org.au/project/cores-corridors-and-koalas/

143 https://www.greeningaustralia.org.au/projects/koalacorridoorssydney/

144 See Department of Planning and Environment, Guidelines for Division 5.1 assessments, June 2022, available at
https://www.planning.nsw.gov.au/-/media/Files/DPE/Guidelines/Policy-and-legislation/SSI-Guidelines/Guidelines-for-
Division-51-assessments.pdf?la=en
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activity is likely to significantly affect threatened species or ecological communities, or their
habitats then eitheran SIS orBDAR is required under the BC Act,*** and if the proposed
activity is likely to have a significantimpact on the environment more broadly, an EIS must
be prepared.*** The BOS threshold does notapplyto development that is an activity subject
to environmental impact assessment underPart 5, but the BOS will apply if the proponent
electsto prepare a BDAR.

e State Significant Infrastructure: SSl is identified in Schedules 3and 4 of the State
Environmental Planning Policy (Planning Systems) 2021 (Planning Systems SEPP). An EIS
must be prepared in accordance with Secretary’sEnvironmental Assessment Requirements
(SEARSs). The SEARS must require an EIS to be prepared.**® The BOS applies unlessthe
Secretary or EnvironmentAgency Head determine that the projectis not likelyto have a
significant impact on biodiversity values.** Any applicationfor SSImustbe accompanied by
a BDARunlessthe Planning Agency Head and theEnvironment Agency Head determine that
the proposed developmentis not likely to have any significant impact on biodiversity
values.”Ifan application for SSI will haveSlI, the consent authority must take those
impactsinto consideration,and is required to determine whetherthere are any additional
and appropriate measures thatwill minimise those impactsif consent or approval is to be
granted,” butis not requiredto refuse theproposal.

e Critical Infrastructure: Any SSlapplicationcan also be declaredto be Critical State
significant infrastructure (CSSI) if the Planning Minister believes the infrastructure is
essential for the State for economic, environmental or social reasons.* DPE has prepared
standard SEARs for critical State significant infrastructure projects.* These are out-of-date
and refer to previous biodiversity and offsetting policies. There are no specific requirements
in relation to koalas, but the SEARs can require an assessment of specific species.

5.2 Key Issues for Koalas

The mechanisms used tomanage theimpacts of infrastructureare the same as Part 4 development
(see Part4). However, we note there is significant discretion within the provisions of Part 5, meaning
that safeguards may fall short of protecting koalas as might otherwise be thecase if those
mechanisms were to be applied objectively and absolutely.

145 BC Act, s 7.8.

146 EP&A Act, s 5.7.

147BC Act, s 7.2(2).

148 EP&A Act,s5.16(2).

149 BC Act, s.7.9.

150 BC Act, s 7.9.

151 BC Act, s 7.16(3) and (4).

152 EP&A Act, s5.13.

153 See https://www.planning.nsw.gov.au/-/media/Files/DPE/Other/critical-state-significant-infrastructure-standard-
secretarys-environmental-assessment-requirements-SEARs-2015-12.pdf?la=en
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6. Clearing of vegetation on rural land

6.1 Overview

Part 5A of the LLS Act regulates clearing on rural land, which includes some land in the SBB. Rural
land includes any part of the state except urban andotherareas of the Stateto which State
Environmental Planning Policy (Vegetationin Non-Rural Areas) 2017 applies (Vegetationin Non-
Rural Areas SEPP), national park estate and other conservation areas and state forestryland.”™*
Land that falls outside the scope of the LLSis identified as excluded land. Clearing generally
includes removingor destroying nativevegetation, but the framework doesnot cover clearing of
vegetation undertakenas part of an activity that requiresconsent or approvalunder the EP&AAct.***

Forthe purpose of Part 5A of the LLS Act, ruralland is categorised as either:
e Categoryl-exemptland;or

e Category2-regulated land, including the following sub-categories:
- Category2-vulnerableregulated
- Category 2- sensitive regulated.

Clearingundertakenon category 1 exempt landis not regulated (i.e. it can be carried out with being
an authorised activity, code-based clearing or requiring approvalfromthe NCVP).

Clearingon category 2 - regulated land can be carried out under various approval pathways
dependingonthescale of clearing:

o Allowable activities: Certain low-impact activities are described as allowable activities and
can be carried out without approval or other authorisation. Allowable activities are listed in
Schedule 5A ofthe LLS Act.

e Code-basedclearing: A substantialrange of activities can be carried out (with notification or
certification - but not robustenvironmental assessment andapproval) if they comply with
the Land Management (Native Vegetation) Code (Native Vegetation Code). Substantial
concerns have been raised regarding thescope of that Code.™®

e Highimpactclearing: Higher impact clearing requires approvalfromthe NVP. This clearing
triggers biodiversity assessmentrequirements under the BCAct.

154 LS Act, s60A.
155 LLS Act, s600 and s60P.
156 See, for example:
e  Audit Office of NSW, Managing Native Vegetation, June 2019 https://www.audit.nsw.gov.au/our-
work/reports/managing-native-vegetation
e Natural Resources Commission, Final Advice on Land Management and Biodiversity Conservation Reforms, July
2019, https://www.nrc.nsw.gov.au/land-mngt
e  Environmental Defenders Office, Restoring the balance in NSW native vegetation law Solutions for healthy,
resilient and productive landscapes, August 2020, https://www.edo.org.au/wp-content/uploads/2020/08/EDO-LC-
report-2-spreads.pdf
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Additional restrictions applyto land categorised as category 2 - vulnerable regulated orcategory 2-
sensitive regulated. For example:

e Therearedifferent allowable activity rules for category 2 - vulnerable regulated or category
2-sensitive regulated.

e Code-based clearing cannot be undertaken oncategory 2- sensitive regulated.’’

Furtherinformation is availablein EDO’s Fact Sheet: Clearing Vegetationon RuralLand.*®

6.2 Key issues for koalas

Iltwould be reasonable to expect thatclearingthat wouldhave an impact on koala habitatwouldbe
treated as high impact clearing, requiring robust environmental assessmentand determination by
the NVP. However, in practice, the framework does not work in this way. In fact, the former Office of
Environment and Heritage warned thatthe Native Vegetation Codewould expose99% of koala
habitat on private land to clearing.”*® This is because:

e Theframeworkallows for the clearing of native vegetation associated with land
management activities, suchas the construction of rural infrastructure including fences,
dams, sheds and tracks. These are known as allowable activities. While EDO does not
oppose exemptions for activities that are genuinely minimal-impact routine activities
necessary for productive farms,EDO has previously raised concernsaboutthe breadth of
allowable activities and whether this category of activities is realistically limited to
genuinely low impact activities.'** While there are some restrictions on allowable activities in
category 2-sensitive land, it does not prohibit allowable activities in category 2-sensitive
land outright. The scope of category 2-sensitive land is also problematic as it relies on ‘core
koala habitat’ (see Box 3). This means any limitations onallowable activities that apply to
category 2-sensitive land would only apply to core koalahabitat identified in a KPoM.

e Thesameproblemarisesin the case of code-based clearing. While code-basedclearing
cannot be undertakenon category 2-sensitive regulated land (includingcore koala
habitat),"*! reliance on the concept of core koala habitat means thatthe scope of koala
habitat captured by category 2-sensitive regulated landis limited.

These policy settings meanthat there are very limited circumstances in which the clearing of koala
habitat is likely to be assessed under thehigh impact clearing pathway. Indeed, dataindicates that
between 2018 and 2020, atotal of 84,500 ha of woody vegetation was cleared on rural regulated

157 | ocal Land Services Regulation 2014, clause 124(1)(a)

158 Available at https://www.edo.org.au/wp-content/uploads/2022/02/171219-Clearing-Vegetation-on-Rural-Land.pdf
159 As revealed by a document released under Freedom of Information laws, prior to the Code coming into effect the OEH
had warned the NSW Government that 99% of koala habitat in rural areas would be exposed to Code-based clearing. See
https://www.nature.org.au/media/287234/gipa945 -ir-document-3.pdf

180 EDO, Submission on the draft Local Land Services Amendment Bill 2016, June 2016 < https://www.edo.org.au/wp-
content/uploads/2020/08/160628 EDO_NSW_Submission_on_the draft_Local Land_Services Amendment_Bill 2016-

1.pdf>
181 1 ocal Land Services Regulation 2014, clause 124(1)(a)
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land,**?and there has been only one application assessed by the NVP under thehigh impact clearing
pathway (and it only considered 0.32 ha of clearing).'®

Forclearing that does require approvalby the NVP, a BDAR s required and the BOS applies. See our
commentsin Part 2 regarding concerns with the BOS. The NVP mustrefuse any clearingthat has a
serious and irreversible impact on biodiversity.*®

Broader concerns aboutthe framework for regulating land clearingunder Part 5A of the LLS Act are
setoutinindependent analysis by the Audit Office of NSW, NSW Natural Resources Commissionand
a NSW Parliamentary Inquiry into koala populations and habitat, as well as several EDO
publications.'®*For example:

e TheAudit Office of NSWfound that the clearing of native vegetationon ruralland is not
effectively regulated and managed, responses toincidents of unlawfulclearing are slow,
with few tangible outcomes,and enforcement action is rarely takenagainst landholders
who unlawfully clear native vegetation.*®

e TheNSW Natural Resources Commissionfound thatthe roles and responsibilities for
monitoring and enforcing the Native Vegetation Code needto be reviewed and monitoring
of compliance with clearing approvals needsto be strengthened, includingincreasing
transparency.’®’

162 NSW Department of Planning and Environment, Woody and non woody landcover change on rural regulated land
Summary report 2020, June 2022, available at https://www.environment.nsw.gov.au/-/media/OEH/Corporate-
Site/Documents/Animals-and-plants/Native-vegetation/woody-non-woody-landcover-change-rural-regulated-land-
summary-rpt-2020-220261.pdf
163 L ocal Land Services, Statutory Review of the native vegetation provisions (Part 5A and Schedule 5A and Schedule 5B) of
the Local Land Services Act 2013, Discussion Paper, November 2022, available at
https://www.haveyoursay.nsw.gov.au/81791/widgets/390214/documents/246625
1641 |S Act, s 60ZF.
165 See:
e Audit Office of NSW, Managing Native Vegetation, June 2019 <https://www.audit.nsw.gov.au/our-
work/reports/managing-native-vegetation>
e  Natural Resources Commission, Final Advice on Land Management and Biodiversity Conservation Reforms, July
2019, <https://www.nrc.nsw.gov.au/land-mngt>
e  Environmental Defenders Office, Restoring the balance in NSW native vegetation law Solutions for healthy,
resilient and productive landscapes, August 2020, <https://www.edo.org.au/wp-content/uploads/2020/08/EDO-
LC-report-2-spreads.pdf>
e  Environmental Defenders Office, Submission to the Statutory Review of the native vegetation provisions (Part 5A
and Schedule 5A and Schedule 5B) of the Local Land Services Act 2013, December 2022,
<https://www.edo.org.au/publication/edo-submission-to-the-statutory-review-of-the-native-title-vegetation-
provisions-part-5a-and-schedule-5a-and-schedule-5b-of-the-local-land-s ervices-act-2013/>
166 Audit Office of NSW, Managing Native Vegetation, June 2019, p2, <https://www.audit.nsw.gov.au/our-
work/reports/managing-native-vegetation>
167 Natural Resources Commission, Final Advice on Land Management and Biodiversity Conservation Reforms, July 2019, p
14, <https://www.nrc.nsw.gov.au/land-mngt
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7. Clearing of vegetation in non-rural areas
7.1 Overview

Clearingon non-ruralland is regulated under Chapter 2 (Vegetation in non-ruralareas) of the
Biodiversity and Conservation SEPP. As noted above (at 6.1), this framework regulatesclearing that
is not ancillary to development. Any clearing that is ancillary tothe carrying outof other
development requires developmentconsent under the EP&AAct.

Theframework establishesthe following pathways:

e Clearing thatdoes notrequire a permit: In accordance with cl 2.7 of the Biodiversity and
Conservation SEPP, a permit orapproval is not required for the removal of vegetation that
therelevant councilis satisfied is a risk to human life or property, or clearing for a traditional
Aboriginal culturalactivity (otherthan acommercial cultural activity). Additionally, a permit
is not required for the removal of vegetation thatthe council or NVP is satisfied is dying or
dead, and is not required as the habitat of native animals.

e Allowable activities: Similar to allowable activities under Part 5A of LLS Act, Part 2.5 of the
Biodiversity and Conservation SEPP provides for allowable activities to be undertaken
without a permit within certain zones (C2, C3, C4 orR5), ifthe land is identified on the
Allowable Clearing Map and theland is used for primary production.’®® A list of allowable
activitiesis set outin Part 2.5 of the Biodiversity and Conservation SEPP. Generally, the
types of activities are similar to those in category 2-vulnerable and category 2-sensitive land
under Schedule5A, Part4 ofthe LLS Act.

e Clearing thatrequires a council permit: Unless otherwise providedfor, a council permitis
required to clear vegetation in any non-rural area of the State thatis declared by a DCP to be
vegetation to which Part 2.3 of the Biodiversityand Conservation SEPP applies. Thatis, a
council DCP will identify the vegetationthat requires a council permit to be cleared.

e Clearing thatrequires approval fromthe Native Vegetation Panel: |f proposedclearing
would exceed the BOS threshold, thenclearing would require approvalby the NVP under
Part 2.4 of the Biodiversity and Conservation SEPP.

7.2 Key issues for koalas

Itappearsthat the NVP has not assessedany applications under Chapter 2 of the Biodiversityand
Conservation SEPP. This suggeststhat most vegetation clearingin non-rural areas (notassociated
with development) is not triggering the BOS threshold. Otherthan that, thereis very limited
information aboutclearingundertaken under this frameworkspecifically and how it may be
impactingon koalas. Itisunclearto what extent Chapter 2 of the Biodiversityand Conservation
SEPP may be reviewed as part of the 5-year statutory review of the BC Act. The predecessor to
Chapter2 (the former State Environmental Planning Policy (Vegetationin Non-Rural Areas) 2017 was

168 ) and used for primary production’ has the same meaning as section 10AA of the Land Tax Management Act 1956
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introduced as part of the Land Managementand Biodiversity Conservation Reforms, butsitsunder
the EP&A Act ratherthanthe BCActor LLS Act.

Concerningly,the Government has indicated its intention to expand the scopeof allowable activities
toinclude sustainable grazing, clearing to remove imminent risk to life or property,removing
invasive native species, and native vegetationthinning, Some of these activities cannot be said to
have genuinely lowimpacts. Under the LLSAct, many of these are regulated viathe Land
Management Codeon rural land, not as allowableactivities. It would be inappropriateto allow
these as allowable activitieson non-rural land.

8. Forestry - Private Land
8.1 Overview

Forestry on private land is regulated under Part 5B of the LLS Act. For the purpose of private native
forestry (PNF), there are several pathwaysthat maybe relevant when consideringimpacts on
koalas. These are summarisedas follows:

. Excluded land: These are areas of the State to which Part 5B ofthe LLS Act (Private Native
Forestry) does notapply.'® Koala habitat is, generally, not excluded land, but some koala
habitat may fall within excluded areas.

. PNF Core Koala Habitat areas: PNF cannot occur in areas identified in PNF Core Koala
Habitat maps in relevant Private Native Forestry Codes of Practice.

o PNF Koala Prescription Map: Areas of ‘high koala habitat suitability’ are mapped ona PNF
Koala Prescription Map in relevant PNF Codes. PNF operations carried out in areas
identified on a PNF Koala Prescription Map are required to comply with specific Species
Ecological Prescriptions.

169 Section 60ZS of the LLS Act provide that Part 5B applies to any area of the State, other than the following—

a) aStateforest or other Crown-timber land within the meaning of the Forestry Act 2012,

b) aplantation within the meaning of the Plantations and Reafforestation Act 1999,

c) national parkestate and other conservation areas referred to in section 60A (b),

d) landthatis declared as a marine park or an aquatic reserve under the Marine Estate Management Act 2014,

e) landthatis subject to a private land conservation agreement under the Biodiversity Conservation Act 2016,

f)  landthatis subject to be set aside under a requirement made in accordance with a land management (native
vegetation) code under Part 5A,

g) landthatis orwas subject to a requirement to take remedial action to restoreor protect the biodiversity values
of theland under Part 5A or under the Biodiversity Conservation Act 2016, the Native Vegetation Act 2003 or
the National Parks and Wildlife Act 1974,

h) landthatis subject to an approved conservation measure that was the basis for other land being biodiversity
certified under Part 8 of the Biodiversity Conservation Act 2016 or under any Act repealed by that Act,

i) landthatis an offset under a property vegetation plan made under the Native Vegetation Act 2003 that remains in
force oris a set aside area under a Ministerial order under Division 3 of Part 6 of the Native Vegetation Regulation
2013 that remains in force,

j)  anyareain which forestry operations cannot be carried out because of the requirements of any other Act or
statutory instrument or any agreement or court order.
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o Otherareas: In otherareas, PNF can be undertaken generallyin accordance with relevant
PNF Codes. Most koala habitat should be captured by either a PNF Core Koala Habitat or
PNF Koala Prescription Map, so itis unlikely that any koala habitat will fall into this
category (althoughthisis not certain).

o Prohibitionsin certain zones: It is noted that some LEPs may prohibit PNF in certain
zones.

8.2 Key issues for koalas:

An outcome of the political koala wars (see Box 1) has been the ‘decoupling’ of the Koala SEPP and
rules regulating PNF. Under former PNF Codes, PNF was prohibited from occurring in areas of core
koala habitat within the meaning of the Koala SEPP. It had been proposed to remove this exclusion
entirely, and instead introduce prescriptions thatwould apply to highly suitable koala habitatand
any areawith a koalarecord. However, following advice fromthe NSW Chief Scientist and Engineer,
raising concerns that this was a worsening of protections,'” exemptions have beenretained. This
has been implemented through new ‘PNF Core Koala Habitat’ maps rather thanrelying on KPoM
mapping.* We understand the PNF Core Koala Habitat maps reflect the KPoM maps of core koala
habitatin place as at April 2022. While this retains prohibitions that had beenin place under former
PNF Codes, it prevents prohibitionsfrom extending to new core koala habitatthatis mapped in new
orupdated KPoMs.

Under new PNF Codes, additional PNF Koala Prescription Maps havebeen developed. These maps
areintended to identify areas of ‘high koala habitat suitability’ for the purposeofimposing
additional prescriptions (rules) thatapply to PNF undertakenin areas identified on a PNF Koala
Prescription Map. The PNF Koala Prescription Map and concept of ‘high koala habitat suitability’ is
unique to the PNF framework. Part 5B ofthe LLS Act (which governs PNF) does notspecifically
define orrequire theidentification of areas of ‘high koala habitat suitability’. The concept of high
koala habitat suitability isintroduced in the PNF Codes butis not explicitly defined. An explanation
of how areas of ‘high koala habitat suitability’ have been identified for the purpose of the PNF Koala
Prescription Map is set outin the NSW Natural Resources Commission’s (NRC) Final report - Advice
on finalising Draft Private Native Forestry Codes of Practice.'”

Given that only alimited amount of core koala habitat had beenidentified and mapped, this has
meant that the prohibition of PNF in core koala habitat has limited application. The decision to
retain this prohibition has meant that there has been nobackwards stepwith regards to
prohibitions, butthe decision to ‘grandfather’ restrictions on PNF core koala habitat toonly those
areasidentified in April 2022, limits the ability to protect core koala habitat in the future. However,
the decision to introduce PNF Koala Prescription Maps means thatareas of koala habitatthat was

170 NSW Chief Scientist and Engineer, Advice on Koala protection in the proposed new Private Native Forestry Codes of
Practice, 2021, cited in Natural Resources Commission, Final report Advice on finalising Draft Private Native Forestry Codes
of Practice, March 2022 <https://www.nrc.nsw.gov.au/completed/pnf>

171 See, for example, clause 8.5 of the PNF Code for Northern NSW.

172 Natural Resources Commission, Final report Advice on finalising Draft Private Native Forestry Codes of Practice, March
2022, available at https://www.nrc.nsw.gov.au/pnf/koala
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not previouslyidentified is now subject to greater protection through specificecological
prescriptions.

9. Forestry- Public land

9.1 Overview

Forestry operations undertakenon public (Crown) land (e.g. State forests) are primarily regulated
under the ForestryAct 2012 (NSW) (Forestry Act) and Integrated Forest OperationsApprovals
(IFOAs).

9.2 Key issues for koalas

There are no outright restrictions on carrying out forestry operations in koala habitatin State
forests.

Instead, specific prescriptions apply, aimed at providing protections for koalas, as follows:

e Underthecurrent CoastalIFOA, prescriptions for koalas are triggered in areas identified as
either ‘Koala browse prescription 1’ or ‘Koala browse prescription2’ in the Koala Browse
Tree Prescriptions spatial data set.'™

e Inotherregionsregulated by IFOAs (Brigalow Nandewar, South-Westem Cypress, Riverina
Red Gum), koala prescriptions apply generally and are, in general, triggered by looking for
koalas prior to undertaking logging operations.'™

Koala prescriptions do not apply to logging operations carried outin other areas.

While IFOAs contain specific provisions and conditions relating to koalasand koala habitat, there
are concernsthatthese do not providespecificenough protection forkoalas. For example, with
regards to the Coastal IFOA, EDO has previously raised concerns regarding inadequate tree
retention rates and thresholds in harvesting areasincluding for hollow-bearing treesand
recruitment trees, koala browse trees, and giant trees. Prior to the2019-20 bushfires, we specifically
recommended that North Coastkoala protections should include higher levelsof tree retention.
Thisis consistent with a precautionaryapproach thatreflects theserious orirreversible threat of
local extinctions and the uncertainty of predictive maps.'™

173 The Koala Browse Tree Prescriptions spatial data set mapping is available to view at
https://mapprod2.environment.nsw.gov.au/arcgis/rest/services/IFOA/Coastal IFOA ESA/FeatureServer/7

174 See, for example, cl 186 of the Integrated Forestry Operations Approval for BrigalowNandewar Region
<https://www.epa.nsw.gov.au/-/media/epa/corporate-site/resources/forestagreements/integrated-forestry-operations-
approval-brigalow-nandewar-region-including-amends1-
3.pdf?la=en&hash=716C6FETFF520A68DA9CEQCEB4C81CD04F66C19D>

175 See Environmental Defenders Office, Submission on the Draft Coastal Integrated Forestry Operations Approval, July 2018,
< https://www.edo.org.au/wp-content/uploads/2020/01/180713 Coastal Draft IFOA - EDONSW_sub_FINAL.pdf>
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Our concerns have been amplified following the 2019-2020 bushfires.’”® We are particularly
concerned that with limited exception, forestry operations have beenable to continue essentially
business-as-usualdespite clear evidence outlining the impactsof the bushfires on NSW forests, and
the need to change the way forests are managed moving forward, including limiting forestry
operationsin certain areas.*"”

Forestry Corporation New South Wales (FCNSW) has been subject to anumberofrecent
prosecutions for breaching forestry rules,includingin relationto forestry operationsin koala habitat
- see Case Study 7 - Recent prosecutions of FCNSW. However,we note there are limited options
forthird partiesto enforce breaches ofthe ForestryAct, as unlike otherenvironmental laws, there
areno open standing provisions in the ForestryAct.

Both the scientificevidence and recent prosecutions reveal that, for multiple reasons, the
framework intended to protect koalas is failing. While an overhaul of the rulesis an option, with
ongoing concerns aboutthe impacts of forestry operationsand the inadequacies of the regulatory
framework, and with the koala on a sharp trajectory to extinction, amore appropriate response
would be to exclude forestry operations in koala habitat.

Case Study 7 - Recent prosecutions of FCNSW

A spate of recent prosecutions against FCNSW highlights that specificrulesintended to protect
koalasarebeingignored, putting koala habitat and koalas at ongoing risk.

Forexample:
e FCNSWwas prosecuted for logging large Eucalyptus trees in various protected areas,
including a Koala Exclusion Zone, in Wild Cattle Creek Forestnear Coffs Harbour. In the
NSW Land and Environment Court, Justice Robson foundthat the non-compliant
activities had caused harm to koala habitat. Further investigations by the EPA found that
the FCNSW undertook furtherlogging of protected koala habitatin 2020 at the same
forest.'™®

e ThelandandEnvironmentCourthad also fined FCNSW $230,000 for mapping errorsand
loggingin exclusion zones at the Dampier state forestin 2019. FCNSW was ordered to

176 See Environmental Defenders Office, Submission to the inquiry into the long term sustainability and future of the timber
and forest productsindustry, 3 June 2021 < https://www.edo.org.au/wp-content/uploads/2021/06/aa6651e94f2a-

210603  Inquiry into the longterm sustainability of the timber and forest products industry EDO submission.
&>

7 See, for example:

e  Smith, Dr A. Review of CFIOA Mitigation Conditions for Timber Harvesting in Burnt Landscapes - A Report to the NSW
Environment Protection Authority, September 2020, https://www.epa.nsw.gov.au/-/media/epa/corporate-
site/resources/forestry/review-of-cifoa-mitigation-conditions-fortimber-harvesting-in-burnt-
landscapes.pdf?la=en&hash=6360E080DB80E7BEF935A1A4A6 BDDAB46 BBFDOAT

e New South Wales Natural Resources Commission, Final Report, Coastal IFOA operations post 2019/20 wildfires,
June 2021, < https://www.parliament.nsw.gov.au/lcdocs/other/17530/23%20August%202022%20-
%20PC%207%20-%20tabled%20by%20Sue%20Higginson.pdf>

178 Environment Protection Authority v Forestry Corporation of New South Wales [2022] NSWLEC 70.
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undertake an audit of its field mapping and marking activities, andto train forestry
operatorsto correctly carry out these activities.'™

e TheFCNSW wasfined $45,000 for logging habitatfor endangered species in three areas of
the Mogo state forestin 2020, in breach of site specific operating conditions following
bushfire damage.**

e Onanotheroccasion, the FCNSWwas fined $15,000 for logging hollow bearing trees which
were protected by a post bushfire conditionimposedto protect critical habitat in the
South Brooman state forest nearBateman’s Bay.'®

e InMarch-July 2020 the FCNSW logged more than 50 trees in “unbumed” and “partially
burned” environmentally significant areas that were recovering from bushfiresin the
Yambulla stateforest.'®

e FCNSWwasalso fined $30,000 when forestry operators hadfailed to mark up protection
zone boundaries,and logged protectedtrees in the Ballengarra State forestnear Port
Macquarie.'®

e FCNSWwasfined another $15,000 for marking errors and loggingof protected areas of the
forest onthe Central Coast between January 2019 and March 2020.%%

10. Bushfire Hazard and Disaster Management Legislation

10.1 Overview

Clearing of vegetation may be allowed undercertain hazard and disaster management legislation
without developmentconsent or approval, subject to some environmental safeguards. For example:

e 10/50 Code

The 10/50 Vegetation Clearing Code of Practice for New South Wales'** (10/50 Code) authorises
certain clearingunder NSW legislation for the purpose of bushfire hazardreduction. In general, the
10/50 Code only applies to land mapped within a 10/50 Vegetation Clearing Entitlement Area. It

179 Environment Protection Authority v Forestry Corporation of NSW[2022] NSWLEC 75.

180 See NSW EPA, ‘Forestry Corporation fined for destroying native animal habitat,’ <
https://www.epa.nsw.gov.au/news/mediareleases/2022/epamedia220411 -forestry-corporation-fined-for-destroying-
native-animal-habitat>.

181 6 See NSW EPA, ‘Alleged non-compliance with forestry regulations costs Forestry Corporation NSW,’ <
https://www.epa.nsw.gov.au/news/media-releases/2022/epamedia220623-alleged-non-compliance-with-forestry-
regulations-costsforestry-corporation-nsw>.

182 See NSW EPA, FCNSW in court for alleged breaches of 2019/20 bushfire harvest rules,’ <
https://www.epa.nsw.gov.au/news/mediareleases/2022/epamedia220620 -fcnsw-in-court-for-alleged-breaches-0f-201920-
bushfire-harvest-rules>.

183 See NSW EPA, ‘Forestry Corporation fined for failing to mark out a prohibited logging zone,” <
https://www.epa.nsw.gov.au/news/media-releases/2021/epamedia210226-forestry-corporation-fined-for-failing-to-mark-
out-aprohibited-logging-zone>.

184 See NSW EPA, ‘Forestry Corporation fined for failing to mark out a prohibited logging zone,” <
https://www.epa.nsw.gov.au/news/media-releases/2021/epamedia210218-forestry-corporation-fined-for-failing-to-mark-
out-aprohibited-logging-zone>.

185 See https://www.rfs.nsw.gov.au/plan-and-prepare/1050-vegetation-clearing
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allows trees to be cleared without approval if they are within 10 metres ofahome orafarm shed.
Underlying vegetation can also be cleared on mapped land if it is within 50 metres of ahome or farm
shed.

Clause 7.2 ofthe 10/50 Code sets out types of vegetation that cannot be clearedunderthe Code. It
includes “specified koala habitat mappedin comprehensive Koala Plans of Managementand as
provided to the NSW RFS by the Department of Planning and Environment”.**¢ Presumably, this is
core koala habitat mapped in an approved KPoM. The 10/50Code indicates thatin the case of
uncertainty, itisthe 10/50 online tool thatapplies.*® It is also presumedthat the online toolwould
be updated ifand when any new KPoM is made and maps are provided to the RFS, but thisis not
clear.

The 10/50 Code also provides other safeguards for some environmentally sensitive areas and native
animals. Forexample,Clause 7.8 provides that the 10/50 Code does not permit clearing of
vegetation where a legal obligation exists to preservethat vegetation by agreementor otherwise
(e.g. conservationagreement or condition of consent). Clause 7.9 provides that “landowners have a
duty of care to avoid cruelty and harmto native, introduced or domestic animals when clearing
trees and vegetation in accordance with the 10/50 Scheme”.'® For example, landowners who clear
trees and vegetation under the 10/50 Schemeare not exemptfrom prosecution under the National
Parks and Wildlife Act 1974for harmto protected fauna, or for deliberatecrueltyto animals under
the Prevention of Cruelty to Animals Act 1979. Operating in accordance with the 10/50 Code doesnot
absolve the landowner fromtheir responsibility for avoiding harm to protected fauna or deliberate
cruelty to animals.

¢ RuralBoundary Clearing Code

The Rural Boundary ClearingCode'® authorises owners or occupiers of ruralzoned landto clear
vegetation for the purpose of bush fire hazard mitigationifitis on land within the rural zone, within
the Boundary ClearingCode Vegetation Map and within 25 metresofthe holding’s boundary with
adjoining land.

Clause 6.2 provides that“Core Koala habitat identified at Attachment ‘A’ as mapped and provided to
the NSWRFS by the Departmentof Planning, Industry and Environment” cannot be clearedunder
the Code. Currently, approved KPoMs are listedin Attachment A.**°In the case of a holding affected

186 See 7.2 of the 10/50 for the full list of vegetation that cannot be cleared under the Code.
187 https://www.rfs.nsw.gov.au/plan-and-prepare/1050-vegetation-clearing/tool
188 Clause 7.9 states “landowners who clear trees and vegetation under the 10/50 Scheme are not exempt from prosecution
under the National Parks and Wildlife Act 1974 for harm to protected fauna, or for deliberate cruelty to animals under the
Prevention of Cruelty to Animals Act 1979. Operating in accordance with the 10/50 Code does not absolve the landowner
from their responsibility for avoiding harm to protected fauna or deliberate cruelty to animals”.
189 https://www.rfs.nsw.gov.au/ _data/assets/pdf file/0014/231422/Rural-Boundary-Clearing-Code-for-New-South-
Wales.pdf
190 Namely:
i. Ballina Shire Council Comprehensive Koala Plan of Management;
ii. Bellingen Shire Council Comprehensive Koala Plan of Management;
iii. Byron Coast Comprehensive Koala Plan of Management;

iv. Campbelltown City Council Comprehensive Koala Plan of Management;
V. Coffs Harbour City Council Comprehensive Koala Plan of Management;
Vi. Kempsey Shire Council Comprehensive Koala Plan of Management;
vii. Lismore City Council Comprehensive Koala Plan of Management;
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by bush fire between 1 July 2019 and 31 March 2020, protections for core koala habitat were
retained, despite othertemporary exemptions from clause 6.2 beingin place until 25 November
2022 (see clause6.3).

Similar to the 10/50 Code, the RuralBoundary Clearing Code provides that clearing under the Code
cannot beinconsistent with certain legal agreements (clause6.9) and landowners have aduty of
care to avoid cruelty and harmto native, introduced or domesticanimalswhen clearing treesand
vegetation in accordance with the Rural Boundary ClearingCode (clause 6.10).

e NSW Reconstruction Authority Act2022

In November 2022, the NSW Parliament passed the NSW Reconstruction Authority Act 2022. 1t has not
yet commenced. The purpose ofthe Actis to “establishthe NSW Reconstruction Authority to
facilitate prevention, preparedness, recovery, reconstructionand adaptation for the impact of
disastersin NSWand to improve resilience for potential disasters”. The Act gives the proposed new
authority broad powersto undertakeactivities, essentially overriding manyenvironment and
planning protections.

Last minute amendments to the NSW Reconstruction Authority Bill 2022 in the NSW Legislative
Council inserted a safeguard for native vegetation. Under section 12 of the Act, the Authority may
only carry out developmentifthe development will notinvolveclearing native vegetation or will
involve clearing native vegetationonly to theminimumextentnecessary. It is unclear how this
subsection wouldoperate in practice, and whether it would prevent the Authority from clearing
koala habitatin orderto carry out development.

10.2 Key issues for koalas

The policy intention of both 10/50 Code and RuralBoundary Code is to precludeclearingunder the
10/50 Code in core koala habitat. However, as noted earlier in the report, the limited scopeof
mapped core koala habitat means this safeguard has limited application. Further, the
Reconstruction Authority Act 2022 gives the Authority wide reaching powers with no explicit
protection for koala habitatand with no clarity about how safeguards for nativevegetation will
operatein practice.

Itis noted thoughthat none of the above Codes or laws overridethe Commonwealth EPBC Act. That
is, if the clearing would have a significant impact on a matter of national environmental significance
(including koalas) it requires approvalunder the EPBC Act.

viii. Port Stephens Council Comprehensive Koala Plan of Management;
ix. Tweed Coast Comprehensive Koala Plan of Management.
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11. Protected areas
11.1 Overview

Protected areas are areas set aside for conservation purposes and can occur on both publicand
private land. Forexample:

e  Publicland-Thekey objectives oftheNational Parks and Wildlife Act 1974 (NSW) (NPW Act)
include the conservation of nature and management of landreserved under theAct. TheNPW
Act allows areas of publicland to be reserved and managed for various purposes includingas a
national park, state conservationarea, regional park,or naturereserve.

e  Private land - Underthe BCAct, areas of private land maybe set aside for conservationvia
formal agreements, including conservation agreements, and wildlife refuge agreements. These
agreements may be fixed-term or in perpetuity and require land to be managed for
conservation purposes. Landholdersmay also choose to register their land with a private
conservation program withoutenteringinto a private conservation agreement. Conserving
biodiversity on private land augmentsthe publicreserve system, andisimportantata
landscape scale where koala habitator corridorsmay cross variousland tenures, including
private land. More informationon privateland conservationis available in EDO’s publication
Defending the Unburnt - Aguide to private land conservation for landholders.**!

11.2 Key issues for koalas

Protected areas on both publicand private land can playa key role in protecting koalas and koala
habitat.

Forexample:

e Keyactionsinthe NSW Koala Strategy include purchasing high-quality koala habitat on
private land to add to the national park estate and investingin private land conservation
programs through the NSW Biodiversity Conservation Trust (BCT).*

e TheNSW National Parks Establishment Plan prioritises the reservation of critical landscape
corridors, which may include koala corridors. %

e TheCumberland Plain Conservation Plan proposes new areas tobe reserved as national
parks and reserves underthe NPW Act as well as the establishment of biodiversity
stewardship sites on private landunder the BCAct.

191 Environmental Defenders Office, Defending the Unburnt - A guide to private land conservation for landholders,
September 2021 < https://www.edo.org.au/wp-content/uploads/2022/05/private-land-conservation-2.pdf>

192 NSW Koala Strategy, p 18.

193 https://www.environment.nsw.gov.au/-/media/OEH/Corporate-Site/Documents/Parks-res erves -and-prot ected-
areas/Parks-management-other/new-south-wales-national-parks-establishment-plan-080052.pdf
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e TheNSWBCT hasdedicated roundsof conservationtenders (targeted funding for
landholders to enter into private land conservation) targeted at koala protection. Todate,
this hasincluded the Northemn Inland Koala conservation tender, Southern Highlands Koala
Habitat conservation tender,Koala Habitat, Lismore conservation tender and Koala Habitat,
Port Macquarie conservationtender.***

While the establishment of new protected areas isimportant, thelegal mechanismsneededto
implement thesetools are already available and are nota priority for law reform. Further, new
commitments to addareas to the National Park Estate, establish new private land conservation
agreements, or restore degraded landscapes provide limited refuge for koalas, in circumstances
where contradictory policy settingscontinue to allow landto be cleared elsewhere. The
conservation of koalasin protected areas needs to be supported by robust protections for koalas
outside these areas as well.

12. Commonwealth EPBC Act

12.1 Overview

The Commonwealth EPBC Act regulates activities that have an impact on matters of national
environmental significance (MNES). This includes threatened species thatare listed under the EPBC
Act, including the koala which was uplisted as endangered in February2022. This meansthat ifany
kind of development will have, or s likely to have, a significantimpact on a MNES, like the koala, it
must be referred to the Commonwealth Environment Minister for assessment (and will potentially
require approval) under the EPBC Act. There is however an exemption for forestry operationscarried
outin accordance with a Regional Forest Agreement (RFAs) -see Box5- EPBC Act and forestry
operations. In accordance with this exemption, forestry operationsin NSW conducted underan
IFOA or PNF approval do notrequire approval under the EPBC Act ifin an area covered by an RFA.

12.2 Key issues for koalas

The EPBCAct s failing to protect and conserve Australia’s biodiversity. The Independent Review of
the Environment Protection and Biodiversity Conservation Act 1999 (Samuel Review) foundthat the
EPBC Act has failed to achieve its objectives and needs a complete overhaul. The Australia State of
the Environment 2021 report concluded that the EPBC Act is not effective in deliveringimproved
outcomes for biodiversity, orin arresting biodiversity declines,and does not facilitate effective
management of pressuresor restorationon the environment.

194 See https://www.bct.nsw.gov.au/current-conservation-tenders
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EDO has written extensively regarding our concerns with the EPBC Act.*> We are particularly
concerned that:

e TheEPBCActdoeslittleto protect threatened species’ habitat. Forexample, threatened
species habitat (including potential koala habitat) has been,and continues to be,
extensively cleared with little to no regulatory oversight by the Federal Government.**®

e TheEPBCActdoesnotautomatically protect areas critical to the survival of a threatened
species (critical habitat) - thisis a discretionary process undertaken by the Minister.

e TheEPBCActdoesnotrequire assessment and approval of cumulative impacts of individual
vegetation clearingacross the landscape.

e ThekEnvironment Minister has the discretionto allow developmenteven whereit will have a
significantimpact on a MNES. Indeed, itis rare for the Minister to prohibit development.*’

e TheEPBCAct specifically prohibits the EnvironmentMinister from considering new ‘listing
events’ (e.g.,athreatened species being addedto the threatened species list or uplisted
from vulnerable to endangered) when exercising their power to:

o reconsideradecision to declare an action acontrolled action (a controlledaction
requires assessmentand determination under the EPBC Act); or

o revoke/vary/suspend an approval.

e Enforcingthe EPBCAct has historically provento be ineffective, partiallyowingto theunder-
resourcing of the relevantgovernmental agencies.

In December 2022, the Federal Government respondedto the Samuel Review and committed to
overhauling Australia’s nationalenvironmental laws. As part of the proposed reforms, the Federal
Government hasindicated it will develop regional plans, which, ifimplemented, could playan
importantrolein protecting koala habitat in NSW- see Box 6 - Regional Planning.

195 See, for example:

e  Environmental Defenders Office, Submission to the 10 year review of the EPBC Act, April 2020, <
https://www.edo.org.au/wp-content/uploads/2020/04/EPBC-Act-10-year-review-Environmental-Defenders-
Office-submission-.pdf>

e  Environmental Defenders Office, Inquiry into Australia’s faunal extinction crisis, September 2018,
<https://www.edo.org.au/wp-content/uploads/2019/12/180907 - Fauna Extinction Inquiry -

EDOs of Australia submission.pdf>

e Environmental Defenders Office, Supplementary submission to the inquiry into Australia’s extinction crisis, August
2022, < https://www.edo.org.au/publication/edo-supplementary-submission-to-the-inquiry-into-australias-
extinction-crisis/>

196 The SOE Report found that between 2000 and 2017, 7.7 million hectares of potential habitat for terrestrial threatened
species was cleared and that 93% of that was not referred to the Federal Government for assessment under the EPBC Act.
197 For example, the Parliament of Australia Budget Review 2020-21 - Environmental Approvals states that “(S)ince the EPBC
Act commenced in 2000, only 13 projects have been refused at the approval stage compared to over 1,000 projects that
have been approved"

<https://www.aph.gov.au/About Parliament/Parliamentary Departments/Parliamentary Library/pubs/rp/BudgetReview
202021/EnvironmentalApprovals>
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EDO will continue to engage on national environment law reform, includingwith respect to
improved nationaloversight of forestry operationsand improved protections forkoalas, including
through the developmentof new National Environmental Standardsand new regionalplans.

Box 5 - EPBC Act and forestry operations

RFAs are agreements between State and Commonwealth governments outlining responsibilities
in relation to native forestmanagement, which aim to balance the competing goals of protection
of native forests and ecologically sustainable wood productionin native forests. There are
currently ten RFAs in force in Australia (five in Victoria, three in NSW (Eden, North East,

and Southern), **® and one each in Western Australia and Tasmania).

When forestry operations are conducted in accordance with an RFA, approval under Part 3 of the
EPBC Actis not required.*®

EDO research, legal actions and case studies have continuously found that the RFA exemption in
the Act has not adequately protected the at-risk species that live in Australian forests, including
koalas.2

As part of the proposed reform to Australia’snationalenvironmental laws, the Federal
Government recentlyannouncedthat it would work towards applying new National

Environmental Standards to RFAs:

198 See https://www.dpi.nsw.gov.au/forestry/regional-framework

199 See RFA Act s 6(4); EPBC Act s 38(1). We note the recent decision of the Federal Court in VicForests v Friends of

Leadbeater’s Possum Inc [2021] FCAFC 66. The Friends of Leadbeater's Possum have indicated an intention to appeal that

decision to the High Court. There is also ongoing uncertainty arising from the Environment Protection and Biodiversity

Conservation Amendment (Regional Forest Agreements) Bill 2020. See EDO's submission to that inquiry here:

https://www.edo.org.au/wp-content/uploads/2021/04/210319-EPBC-RFA-Amendment-Bill-Inquiry-EDO-

submission.pdf).The interaction between the RFA Act and the EPBC Act was also considered by the Samuel 10-year review
of the EPBC Act, and Recommendation 15 of the Final Report of the Independent Review ofthe EPBC Act

(https://epbcactreview.environment.gov.au/resources/final-report) provided that:

a) The Commonwealth should immediately require, as a condition of any accredited arrangement, States to ensure that
RFAs are consistent with the National Environmental Standards.

b) Inthe second tranche of reform, the EPBC Act should be amended to replace the RFA 'exemption' with a requirement
for accreditation against the National Environmental Standards, with the mandatory oversight of the Environment
Assurance Commissioner.

2005ee, for example:

e  Environmental Defenders Office, Submission to the 10 year review of the EPBC Act, April 2020,
<https://www.edo.org.au/wp-content/uploads/2020/04/EPBC-Act-10-year-review-Environmental-Defenders-
Office-submission-.pdf>;

e  Environmental Defenders Office, ‘First ever legal challenge to NSW Forest Logging Agreement begins’ 28 March
2022 <edo.org.au/2022/03/28 /nsw-forest-logging-agreement-faces-legal-challenge-over-climate-biodiversity/>;

e Environmental Defenders Office and Places You Love, Devolving extinction? The risk of handing environmental
responsibilities to state & territories, October 2020
<https://www.edo.org.au/wpcontent/uploads/2020/10/201004 -EDO-PYL-Devolving-Extinction-Report-
FINAL.pdf>;

e  Feehely, J.,,Hammond-Deakin, N. and Millner, F. One Stop Chop: How Regional Forest Agreements streamline
environmental destruction, 2013, Lawyers for Forests, Melbourne Australia
https://www.envirojustice.org.au/sites/default/files/files/Submissions%20and%20reports/One Stop Chop.pdf
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“The government will work with stakeholders andrelevant jurisdictions towards applying
National Environmental Standards to Regional Forest Agreements to support their
ongoing operation together with strongerenvironmental protection. The timing and form
ofthis requirement will be subject to further consultation with stakeholders. Consultation
will consider future managementand funding opportunities under voluntary
environmental markets”.?*

However, the detail and design of this proposal is yet to be determined.

Itis, therefore, unclearwhether the current RFA exemption will continue, or whether RFA-covered
forestry operations will require assessmentand approval by the Commonwealth Environment
Minister under the new laws. Itis also unclear at this stage how proposed new regional planswill
interact with RFAs.

Box 6 - Regional Planning

The Federal Governmenthas indicated that it will introduce regional plansundernew national
environmental laws. The Nature Positive Plan: better for the environment, betterfor business (NPP)
states that these plans“will be built around a three-level (traffic light) map, designed to pre-
identify areas for protection, restorationand sustainable development. Regional planswill also
identify priority areas for action and investmentand helpensureAustralia meets its biodiversity
outcomesincluding the30x30 target”.*?

Accordingto the NPP, regional plans will be requiredto deliver outcomessetin the National
Environmental Standard for Matters of National Environmental Significance (which is yet to be
developed). Regionalplans will be informed by relevantconservation plans and underpinned by
strongdataand made in accordance with a national standard for Regional Planning (which is also
yet to be developed). They will be subject to approval by the Commonwealth Environment
Minister, and negotiated with relevantstates or territories, regional natural resource
management bodies, and local government.

Asnoted above,theregional planswill be built arounda three-level (traffic light) map, which,
accordingto the NPP, will work as follows:

e AreasofHigh EnvironmentalValue -where development will largely be prohibited. These
are areas of high environmentalsensitivity, including with World Heritage or National
Heritage values, Ramsar wetlands, critical habitat for threatened species and other areas
of high conservation significance.

e AreasofModerate Environmental Value -where developmentwill be allowed, subject to
an approval process and anyagreed rules. These are areas of moderate environmental
sensitivity that may contain mattersof nationalenvironmental significance. Development

201 pepartment of Climate Change, Energy, the Environment and Water, Nature Positive Plan: better for the environment,
better for business, December 2022, p4 < https://www.dcceew.gov.au/sites/default/files/documents/nature-positive-
plan.pdf>

202 This is a reference to the worldwide initiative for governments to designate 30% of Earth's land and ocean area

as protected areas by 2030.
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in these areas will berequired to adhereto the mitigation hierarchy, under which impacts
should be avoided then mitigatedor, if thisis not possible, offset (eitherby securing
environmental offsets or making conservation payments) in accordance with any
priorities identified in the regional plan.

e DevelopmentPriority Areas-where the planning process hasdetermined development
can proceed without a separate Commonwealth environmental approval. Consistent with
current practice, state and territory planning and environmental approvals will stillbe

required for certain types of land use and development in the Development Priority Areas.

Onceregional plansarein place, individual projects will,according to the NPP, need to
demonstratecompliance with the plan.

While these plans could play animportantrolein protecting koala habitatin NSW, the
governmentis notintendingto complete thefirst round of regional planning by 2028. Moreover,
until we see the specific detail and design, itis unclear how the plans will work in practice, and
whetherthe above traffic light system will be implemented in full (and how it will apply to koalas

and other threatened species and the habitat considered critical to their survival).

The Federal Governmenthasindicated thatin the interim, proposed developments likely to have
a significantimpact on MNES will follow an assessment processsimilar to thatwhich will apply in

Areas of Moderate Environmental Valuein aregional plan.

12. CONCLUSION AND KEY RECOMMENDATIONS

Atfirst glance, it appears that NSW laws are set up to support our furry friends. From the NSW Koala
Strategy, throughto the Koala SEPPs, identification of core koala habitatin KPoMs, and specific
ecological prescriptions for koalas in forestry rules, there are arange of laws and policies aimed at
protecting koalas and their habitat.

However, onceyoudiginto the detail, it becomesclear that the lawsare not delivering effective
protections for koalas. Poorlyimplemented laws are allowing koala habitat to fall through the
cracks, and when safeguards are triggered, policy settings that donot align with best practice and
decision-maker discretion undermine theeffectiveness of those safeguards. Further,many of the
recent initiatives by government to address koala conservation have focused mainly on funding and
policy, without substantial legislative or regulatory reformto increase legal protectionsfor koala
populationsand their habitat.

Itis well-known that ongoinghabitat fragmentation, modification, and loss from human activities,
and therelated impactsincluding vehicle strikes,dog attacks and stress-invoked disease, are the
biggest threats to koalas. Yet,despite this,our relevant planning,environment, and natural resource
laws continue to facilitate the destruction of koalahabitat.

In order the stop the fragmentation, modification, and loss of koala habitat, we need urgent reform
and improved implementation of our laws and policies, to ensure koala habitatis properly
identified, impacts on koala habitat are being assessed under appropriateassessmentand
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determination pathways, safeguards are effectively managingimpacts onkoalas,and other
conservation and strategic planning tools are being utilised.

To thatend, we haveidentified the following key areas of reform:

A.

mmoo

Ensure legal protections apply to all koala habitat by implementing consistent,
comprehensive mapping across NSW as a matter of urgency

Maximise protection of koala habitat by mandating appropriate and consistent levels
of oversight

Bolster safeguardsin assessment and determination processes

Prohibitlogging in koala habitat

Improve accountability and enforcement of laws

Optimise the use of conservation and strategic planning tools

Overhaul national environmental laws

We discuss these key areas and specificrecommendations below.

A. Ensurelegal protections apply to all koala habitat by implementing consistent,
comprehensive mapping across NSW as a matter of urgency

Thereport highlights that, at present, NSWlaws deliveronly a half-hearted effortto genuinely
protect koala habitat. Thereis, in theory, a policy intention to safeguard core koala habitat. For
example:

The Koala SEPPs establish specificassessment and determination requirements for core
koala habitat.

Underthe LLS Act, core koala habitat is earmarked as category 2-sensitiveland, meaningit
is off limits to code-based land clearing; and there are targeted rules for allowable activities.
Previously, core koala habitat was off limits to PNF. While former protections have been
carried overinto new PNF Codes, any newly mapped core koala habitat will not receive the
same protections.

Under bushfire hazard management rules, clearing cannotbe undertakenin core koala
habitat.

However, in practice, the failure of all relevant LGAs to map core koala habitat in an approved KPoM
means these safeguardshave limited application. That is, the laws are not operating as intended to
protect core koala habitat. This key issue can be resolved by ensuring all koala habitat is identified
and mapped for the purpose of triggering existing and strengthened safeguards. Further, as noted
above, relyingonthe currentdefinition of core koala habitat maynot capture all koala habitatthat
requires protection. The lawsmustapplya legal definition of koala habitat thatis consistent with
current science and captures all koala habitatthat should be protected.
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Key recommendations:

Recommendation 1: Apply a scientifically robust, and clearly defined, definition of koala
habitat to be used consistently across various legal frameworks.

Recommendation 2: Map all koala habitat in approved maps as a matter of urgency. This
could be achieved by either:

- theNSW Governmentfundingrelevant local councils todevelop maps as part of koala
plans of management (KPoMs) under the KoalaSEPPs, and legislatinga timeframe for the
finalisation of plans; or

- theNSW Governmentleading the development of asingle, state-wide map of koala
habitat to be adopted in law.

Recommendation 3: Update all relevant laws to align legal definitions of and protections for
koalahabitat with approved maps.

B. Maximise protection of koala habitat by mandating appropriate and consistent levels of
oversight

Therecent political koala wars have left NSW laws in a state of limbo; temporary Koala SEPP
arrangements remain in place and non-sensical (from an ecological perspective) distinctions
between various landtenures and activity types have led to a confusing, mismatched set of rules.

There must be consistent, certain protections for koala habitatacross developmentand land
clearing frameworks.?® The Government must abandon plansto ‘decouple’ koala protections, and
instead ensure there are consistent, robust protections for koalas across allframeworks.

Additionally, activities that will impact on koala habitatmustbe directed into the most robust
assessment and determination pathway. Only genuinely low impact activities shouldbe able to be
carried out without relevant approval. Code-based habitat clearing activities are not suitable in
environmentally sensitive areas like koala habitat,and this needsto be applied consistentlyand
thoroughly. Thesimplest way of achieving this would be to implement state-wide mapping of koala
habitat asa matter of urgency in line with Recommendations 1-3.

203 This is generally consistent with Recommendation 1 of the Independent Biodiversity Legislation Review Panel, which
recommended levelling the playing field for agricultural development and land management activities. See Independent
Biodiversity Legislation Review Panel, Final Report, December 2014 https://www.environment.nsw.gov.au/-
/media/OEH/Corporate-Site/Documents/Animals-and-plants/Biodiversity/review-biodiversity-legislation-nsw-final-
report-2014.pdf?la=en&hash=EBC3E6AF8D1441AA9C80CB4DD2B3FACC3BAESECF
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In summary:

EP&A Act

Exemptdevelopment: Only genuinely low impact development should be allowed as
exempt development.Itis noted thatdeclaring areas of koala habitat as AOBVs will invoke
the existing exclusion in cl 1.16 of the Exempt and Complying Development SEPP that
exempt development must notbe carried outin an AOBV.

Complying development: Complying development must notbe carried out in koala habitat.
This can be achieved by updating the definition of ‘environmentally sensitive area’in cl 1.5 of
the Exempt and Complying Development SEPP to explicitly include koala habitat and by
implementing state-widemapping of koala habitat as a matter of urgency in line with
Recommendations1-3.

Part 4 Development, including SSD: Safeguards for Part 4 development should be

strengthened and applied consistently to all Part 4 developmentincluding SSD. See specific
recommendations below.

Part 5A LLS Act

Allowable activities: Only genuinely low impact activities should be permitted as allowable
activities. Existing special provisions applying to allowable activities on category 2-
vulnerableregulated land and category 2-sensitive regulated land would have broader
application if koala habitat was comprehensively mapped perRecommendations 1 -3.

Code-basedclearing: The current exclusion from undertaking code-based clearingon
category 2-sensitive regulated land, including core koalahabitat, would havebroader
application if koala habitat was comprehensively mapped perRecommendations 1-3. This
exclusion shouldbe retained (i.e. theGovernment should abandon plans todecouple land
clearingrulesfrom the Koala SEPP).

Approval by NVP: Safeguardsfor assessing and determining applications to the NVP should
be strengthened. See specificrecommendations below.

Vegetation in non-rural areas SEPP

Allowable activities: In general, allowable activities set outin Part 2.5 of the Biodiversity
and Conservation SEPP are similar to typesofallowableactivities allowed on category 2
vulnerableand sensitiveland under Schedule 5A, Part 4 of the LLS Act. The Government
should also abandonplans to expandthe scope of allowable activities to include
sustainable grazing, clearing to remove imminent risk to life or property, removinginvasive
native species, and native vegetation thinning. These are notallowable activities on rural
land (some of these activities are regulatedviathe Land ManagementCode on rural land),
and it would be inappropriate to allow these as allowableactivities on non-rural land. These
should remain as activities that require a permit or approval.
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- Clearing thatrequires a council permit: Clearing thatis not genuinely low impact should
continueto require a council permit (or approval by the NVP Panel).

- Clearing thatrequires approval fromthe Native Vegetation Panel: Safeguardsfor
assessing and determining applications to theNVP should be strengthened. Seespecific
recommendations below.

Key recommendations:

Many of the key concerns regarding appropriateassessmentand approval pathways can be
remedied by implementing comprehensive mapping of koala habitat, per Recommendations 1 - 3.
However, we also make the following specificrecommendations:

Recommendation 4: Direct all proposals likely to have an impacton koala habitat into the
most robust assessment pathway. In particular:

a) Strictly limit the scope of allowable activities under the Local Land ServicesAct 2013 (LLS
Act).

b)  Ensureonly genuinely lowimpact activities are permitted as allowableactivities under
the Vegetation in non-rural areas SEPP. The Government should abandon plansto
expand the scope of allowable activities to include sustainable grazing,removing
invasive native species, and native vegetation thinning These should remain as
activities that require a permit orapproval.

C) End code-based clearing of koala habitat for agricultural andurban development. All
such proposals must be subject to full environmentalassessment. This can be achieved
by:

- updating the definition of ‘environmentally sensitive area’in cl 1.5 of the Exempt and
Complying Development SEPP to explicitly include koala habitat; or

- ensuringall koala habitat (notjust that currently mappedas core koala in KPoM) is
categorised as category 2-sensitive land.

Recommendation 5: Abandon plans to ‘decouple’ koala protections from ruralland. There
must be consistent, robust mapping and protections for koalas across all land tenures.

C. Bolster safeguards in assessment and determination processes

Recommendation4 should ensure that activities that willimpact on koalas and koala habitatare
directed into an approval pathway requiring robust environmental assessment and determination.
However, as outlinedin our analysis, even safeguards in these pathways are failing. We recommend
that safeguards are strengthened.
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Key recommendations:

Recommendation 6: Reform biodiversity laws to strengthen protections for koala
populations and habitat, including by:

Re-introducing provisions to list specifickoala populations as a separate listing,
irrespective of whether aspecies is already listed;

Giving stronger legislativeeffect to the Save our Species (SoS) program;

Impose dutieson developers and development decision makers to act consistently with
SoS conservation priorities;

Require environmentalassessments to state whether approving the developmentwill
contribute to key threateningprocesses listed under theBC Act, and if so, how this will be
minimised, and any alternativesavailable for the decision-maker to consider.

Recommendation 7: Overhaul the NSW Biodiversity Offsets Schemein line with best
practice. In particular:

Offsets must be designed to improve biodiversity outcomes.

Biodiversity offsets mustonly be used as a last resort, after consideration of alternatives
to avoid, minimise or mitigate impacts.

Legislation and policy mustset clear limits on the use of offsets.

Offsets must not be available fordevelopment or activities that will clear orimpact on
areas of high environmental value,including important threatened species habitat.
Offsets must be based on genuine ‘like for like’ principles.

Time lagsin securing offsets and gains should be minimized.

Indirect offsets must be strictly limited.

Discounting and exemptions should notbe permitted.

Offsetting must achieve benefits in perpetuity.

Offsets must be additional.

Offset arrangements must be transparent and legally enforceable.

Offset frameworks must include monitoring and reporting requirementsto track whether
gains and improvements are being delivered.

Offset frameworks should buildin mechanismsto respondto climate change and
stochasticevents.

Recommendation 8: Strengthen the ‘serious and irreversible impacts’ mechanism to more
accurately reflect the principles of ecologically sustainable development. Specifically:

a)
b)

c)

Reframethe standard as serious‘or’irreversible impacts.

Require thetest to be applied objectively, not subjectively (i.e. - notin the opinionofthe
decision maker).

References to extinction risk shouldbe clarified to refer to an appropriate scale and scope
(see Principles applicable to determination of “serious and irreversible impacts on
biodiversity values”).

Consent authorities should be requiredto have regardto the precautionary principle and
cumulative impacts on threatened species.

Provide specific guidance on the application of serious and irreversible impacts(Sll) to
koalas and koala habitat.
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f) Themandatoryrequirement to refuse development proposalsthat will have seriousand
irreversible impacts on biodiversity should be applied to both state significant
developmentsand state significant infrastructure (replacing the current discretionary
application of the mechanism).

Recommendation 9: Address ongoing concerns with the operation and implementation of
the Koala SEPP. Specifically:

a) Adoptasingle Koala SEPP for use across all relevant localgovernmentareas (LGAs).

b) Update thelist of LGAs to which the Koala SEPP applies to ensure it encompasses all
relevant LGAs.

c) Finalise Guidelines asamatterofurgency.

d) Clarify the application of the Koala SEPP to regionally significant development and state
significant development.

e) Ensureall koalahabitatis mapped (see Recommendations 1-3).

f) Removethearbitrary1lhathresholdfrom the Koala SEPP.

D. Prohibitloggingin koalahabitat

Forestry operations are regulated under legally distinct frameworks, and the Koala SEPP, BOS, and
conditions of consent/approvalhaveno application. Instead, impacts onkoalasare managed
through species specificecological prescriptions containedin the PNF Code (in the case of PNF
regulated under Part5Bofthe LLS Act), orin IFOAs (in the case of forestry operations regulated
under the ForestryAct).

Thereisno ecological reason to ‘grandfather’ restrictions on PNF core koala habitat to only those
areasidentified in April 2022. This policy decision,an outcome of the koala wars, should be
abandoned.n accordance with the broader recommendations of this report, comprehensive
mapping of koala habitat shouldbe implemented, and theseareas should be off limits to PNF.

Both the scientificevidence and recent prosecutions reveal that, for multiple reasons, the
framework forregulatingpublic native forestryis failing to protect koalas. Whilean overhaulof the
rulesis an option, with ongoing concerns about theimpacts of forestry operations, the inadequacies
ofthe legal framework, andthe koala onasharp trajectoryto extinction, amore appropriate
response wouldbeto exclude forestry operations in koala habitat.

Key recommendations:

Recommendation 10: Reinstate a comprehensive exclusion of private native forestry (PNF)
in all koala habitat. Specifically, PNF should be excludedin all koala habitat,and this should be
properly implemented by completing comprehensive koala habitatmappingin all relevant LGAs
per Recommendations1-3.

Recommendation 11: Prohibit public land native forest logging in koala habitat. This can be
implemented byfinalising comprehensive mapping of koalahabitat and introducing exclusions
forforestry operationsin these areas.
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E.Improve accountability and enforcement of laws

As with all regulatory regimes, accountability and enforcementare vital for ensuring laws are
properly implementedand the aims and objectives of the laws are being met. Laws aimed at
protecting koalas need to be properly implemented and enforced for them to be effective.

Key recommendations:

Recommendation 12: Improve transparency by ensuring public registers arein place and
information available on public registers is comprehensive and readily accessible. This
includes registers of approvals for development, clearingand forestry, offset agreements,
biodiversity certificates etc.

Recommendation 13: Improve reporting and monitoring of compliance with consentand
approval conditions to ensure conditions are met and biodiversity outcomes are achieved.
Thiscaninclude, for example, monitoring and reporting on set aside obligations under clearing
laws, biodiversity offsets obligationsunderdevelopment approvals and clearing approvals, and
mitigation measures under biodiversity certificates.

Recommendation 14: To improve accountability, ensure that third party appeal rights are
available, including third party merit appealrights for major projects under the EP&AAct and
open standing to enforce breaches of the Forestry Act.

Recommendation 15: Compliance and enforcement policies shouldidentify and promote
opportunities to seek remedies for unlawful activities thatinclude restoration and
enhancement of koala habitat.

F. Optimise the use of conservation and strategic planning tools

In addition to a robust regulatory framework, conservation and strategic planning tools can playa
key rolein protecting koala habitat and contribute to reverse the decline of koalas.

Key recommendations:

Recommendation 16: Make better use of the area of outstanding biodiversity value (AOBV)
mechanism to protect koala habitat, including by:

a) Declaring SoS sites (outside national parks and reserves) AOBVs;and fundingthese AOBVs
for protection and making themoff-limits fromharm - including by mininginterests
(which otherwise continue to override biodiversity protection);

b) Removingtherequirementforthird parties toobtain landholder support prior to
nominatingan area as an AOBV.

Recommendation 17: Continue and enhance funding to protected areasincluding national
parks and conservation agreements on private land. This should includecontinued targeted
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funding for the NSW Biodiversity Conservation Trust to drive an uptake in private land
conservation in priority koala habitat areas.

G. Overhaul national environmental laws

The EPBCAct s failing to protect and conserve Australia’s biodiversity. In December2022, the
Federal Government responded to the Independent Review of the EPBC Act and committed to
overhauling Australia’s nationalenvironmental laws. This is a key opportunity to ensure that these
laws are up to the task of protecting nationally listed threatened species, including koalas,and
reversing the extinction crisis.

Key recommendations:

Recommendation 18: Overhaul national environmental laws to effectively protect koalas
and koala habitat. Specifically:

a) Prioritise theimplementation ofthe proposed new National Environmental Standard for
Regional Planning and regional plans to ensure timely protection for koalas (this should
not be delayed until 2028).

b) Identify koala habitatin proposed new regional plansto ensure these areasare priority
areas foraction.

c) Ensurethatany koalahabitatthatis critical to the survival of koalas is declared as ‘critical
habitat’ and designated ‘red’ - high environmental values.

d) Develop aNational Environmental Standard for koalas setting out specificrequirements
for activities that will have a significantimpact on koalas, including restrictionson
clearing koala habitat.

e) Ensureall proposedNational Environmental Standards are outcomes-focused and legally
binding on all decisions and functions under the EPBC Act.

f) Morebroadly, strengthenthreatened species safeguards in both threat abatement and
recovery planning, and assessment and determination processes.
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Appendix 1 - Summary of the various maps identifying areas of koala habitat

In NSW, areas of koala habitat are mappedfor variousspecific purposes, using different criteria to
determine what is identified for that specific purpose. For example:

e Corekoalahabitat mapping: Core koala habitatis defined in the Koala SEPPs and identified in
approved Koala Plans of Management (KPoM) made under the Koala SEPPs. The Koalas SEPPs set
out specific requirementsfor development proposed to be undertakenin core koala habitat.
Additionally, theidea of core koala habitatis picked up in other legal frameworks, which generally
define core koala habitat as identified in a KPoM. For example,under Part 5A of the LLS Act core
koala habitat identified in an approved KPoM must be designated as category 2- regulated land for
the purpose of the Native Vegetation Regulatory Map (NVR Map),?* and specifically category 2 -
sensitive regulated land.?® Core koala habitat identified in a KPoM s a type of land identified on
the Biodiversity Values Map (BV Map) under the BC Act. The BV Map forms part of the Biodiversity
Offsets Scheme (BOS) threshold, which is one of the factors for determining whether the BOS
appliestoaclearingordevelopmentproposal.

e  Site Investigation Area for KoalaPlans of Management Map: The purpose of the Site
Investigation Area for Koala Plans of Management Map (SIA Map) is to identify land that can be
investigated by councils for the purpose of identifying core koala habitatin a KpoM. Only land
identified in the SIA Map can be mapped as core koala habitat. The SIA Map only operatesunder
Koala SEPP 2021. The now repealed Koala Habitat Protection Guideline indicated that the SIA Map
“identifies areas that are likely to have koala use trees and excludes areas with a low probability of
koala habitat”.?®

e  PNF Core Koala Habitat maps: For the purpose of new PNF Codes, new ‘PNF Core Koala Habitat’
maps identify areas of core koala habitat where PNF cannot be carried out.*” We understand the
PNF Core Koala Habitat maps reflect the KpoM maps of core koala habitat in place as at April 2022,
but are notintended to be updated if new KpoMs are made.

e  PNF Koala Prescription Map - highkoala habitat suitability: Under new PNF Codes, additional
PNF Koala Prescription Maps have been developed. These mapsare intendedto identify areas of
‘high koala habitat suitability’ for the purpose ofimposing additional prescriptions(rules) that
apply to PNF undertaken in areas identified on a PNF Koala Prescription Map. The PNF Koala
Prescription Map and concept of ‘high koala habitat suitability’ is unique to the PNF framework.
Part 5B of the LLS Act (which governs PNF) does notspecifically define or require the identification
of areas of ‘high koala habitat suitability’. The conceptof high koala habitatsuitability is
introduced in the PNF Codes and is not explicitly defined. An explanation of how areas of ‘high
koala habitat suitability’ have beenidentified for the purpose of the PNF Koala Prescription Map is

2041 1S Act, s601(2)(j), LLS Regulation, cl111

2051) S Regulation, cl 108(2)(b)

206 Department of Planning, Industry and Environment, Koala Habitat Protection Guideline - Implementing State
Environmental Planning Policy (Koala Habitat Protection) 2019, March 2020, available at https://shared-drupal-s3fs.s3-ap-
southeast-2.amazonaws.com/master-
test/fapub_pdf/A+Activation/Final+Koala+Habitat+Protection+Guideline+2020+02+28.pdf

207 See, for example, clause 8.5 of the PNF Code for Northern NSW.
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setoutinthe NSW Natural Resources Commission’s (NRC) Final report - Advice on finalising Draft
Private Native Forestry Codes of Practice.?*

e Koala Habitat Mapping for State Forests: The identification of koala habitat for the purpose of
regulating forestry operationswithin State forests is varied:

- Koala Habitat Mapping project: The NSW Environment Protection Authority (EPA) undertook
a Koala Habitat Mapping project to pilot alternative approaches to the identification and
management ofimportantkoala habitat in native forestry areas in northern NSW.2%
Accordingto the EPA’s website, theproject had arolein informing updated IFOAs,updated
PNF Codes and the development of the NSWKoala Strategy.

- Koala Browse Tree Prescriptions spatial data set: Under the current Coastal IFOA,
prescriptions for koalas are triggered in areas identified as either ‘Koala browse prescription
1’ or‘Koala browse prescription 2’ in the Koala Browse Tree Prescriptions spatial data set.*

- Inotherregionsregulated by IFOAs (Brigalow Nandewar, South-Western Cypress, Riverina
Red Gum), koala prescriptions apply generally and are, in general, triggered by looking for
koalas prior to undertaking logging operations.?*

e AreasofRegional KoalaSignificance: TheNSW governmenthas mapped Areasof Regional
Koala Significance (ARKS) across NSW identifying areas where koalasare knownto occurin
moderate to high densities.”?? ARKS have beendeveloped to guide the governmentin
prioritising areas to invest in for habitat conservation and restoration, including through the
NSW Government’s Save our Species program*?and NSWKoala Strategy.** ARKS have no legal
status. Theydo not trigger any additional legal requirements or protections.

e Statewide Koala Habitat Information Base: Thestatewide Koala Habitat Information Base has
been developedas part ofthe NSW Koala Strategy. Itis not aregulatorytool-thatis, it does not
identify and categorise land for the purpose of triggering andimplementing laws. Rather, it
simply aims to collate various layers of existing spatial informationin one location,* in order to

208 Natural Resources Commission, Final report Advice on finalising Draft Private Native Forestry Codes of Practice, March
2022, available at https://www.nrc.nsw.gov.au/pnf/koala
209 See https://www.epa.nsw.gov.au/your-environment/native-forestry/mapping-research/koala-mapping-program
210 The Koala Browse Tree Prescriptions spatial data set mapping is available to view at
https://mapprod2.environment.nsw.gov.au/arcgis/rest/services/IFOA/Coastal_|IFOA_ESA/FeatureServer/7
211 See, for example, cl 186 of the Integrated Forestry Operations Approval for BrigalowNandewar Region
<https://www.epa.nsw.gov.au/-/media/epa/corporate-site/resources/forestagreements/integrated-forestry-operations-
approval-brigalow-nandewar-region-including-amends1-
3.pdf?la=en&hash=716C6FE7FF520A68DA9CEQCEB4C81CD04F66C19D
212 NSW Department of Planning, Industry and Environment, Framework for the spatial prioritisation of koala conservation
actionsin NSW, 2020, available at https://www.environment.nsw.gov.au/-/media/OEH/Corporate-Site/Documents/Animals-
and-plants/Threatened-species/framework-spatial-prioritisation-koala-conservation-190045.pdf
213 See https://www.environment.nsw.gov.au/topics/animals-and-plants/threatened-species/saving-our-species-
program#:~:text=Saving%200ur%20Species%20%28S05%29%20is%200ne%200f%20the,the%20future%200f%20Australia
%E2%80%995%20unique%20plants%20and%20animals.
214 See https://www.environment.nsw.gov.au/topics/animals-and-plants/threatened-species/programs-legislation-and-
framework/nsw-koala-
strategy#:~:text=NSW%20Koala%20Strategy%201%20Towards%20doubling%20koalas%20by,...%203%20Delivering%20tar
geted%20action%20and%20investment%20
215 The Koala Habitat Information Base comprises several layers of existing spatial information, including:

e Koala Habitat Suitability Model (KHSM) - the probability of finding koala habitat at any location
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https://www.nrc.nsw.gov.au/pnf/koala
https://www.epa.nsw.gov.au/your-environment/native-forestry/mapping-research/koala-mapping-program
https://mapprod2.environment.nsw.gov.au/arcgis/rest/services/IFOA/Coastal_IFOA_ESA/FeatureServer/7
https://www.epa.nsw.gov.au/-/media/epa/corporate-site/resources/forestagreements/integrated-forestry-operations-approval-brigalow-nandewar-region-including-amends1-3.pdf?la=en&hash=716C6FE7FF520A68DA9CE0CEB4C81CD04F66C19D
https://www.epa.nsw.gov.au/-/media/epa/corporate-site/resources/forestagreements/integrated-forestry-operations-approval-brigalow-nandewar-region-including-amends1-3.pdf?la=en&hash=716C6FE7FF520A68DA9CE0CEB4C81CD04F66C19D
https://www.epa.nsw.gov.au/-/media/epa/corporate-site/resources/forestagreements/integrated-forestry-operations-approval-brigalow-nandewar-region-including-amends1-3.pdf?la=en&hash=716C6FE7FF520A68DA9CE0CEB4C81CD04F66C19D
https://www.environment.nsw.gov.au/-/media/OEH/Corporate-Site/Documents/Animals-and-plants/Threatened-species/framework-spatial-prioritisation-koala-conservation-190045.pdf
https://www.environment.nsw.gov.au/-/media/OEH/Corporate-Site/Documents/Animals-and-plants/Threatened-species/framework-spatial-prioritisation-koala-conservation-190045.pdf
https://www.environment.nsw.gov.au/topics/animals-and-plants/threatened-species/saving-our-species-program#:~:text=Saving%20our%20Species%20%28SoS%29%20is%20one%20of%20the,the%20future%20of%20Australia%E2%80%99s%20unique%20plants%20and%20animals
https://www.environment.nsw.gov.au/topics/animals-and-plants/threatened-species/saving-our-species-program#:~:text=Saving%20our%20Species%20%28SoS%29%20is%20one%20of%20the,the%20future%20of%20Australia%E2%80%99s%20unique%20plants%20and%20animals
https://www.environment.nsw.gov.au/topics/animals-and-plants/threatened-species/saving-our-species-program#:~:text=Saving%20our%20Species%20%28SoS%29%20is%20one%20of%20the,the%20future%20of%20Australia%E2%80%99s%20unique%20plants%20and%20animals
https://www.environment.nsw.gov.au/topics/animals-and-plants/threatened-species/programs-legislation-and-framework/nsw-koala-strategy#:~:text=NSW%20Koala%20Strategy%201%20Towards%20doubling%20koalas%20by,...%203%20Delivering%20targeted%20action%20and%20investment%20
https://www.environment.nsw.gov.au/topics/animals-and-plants/threatened-species/programs-legislation-and-framework/nsw-koala-strategy#:~:text=NSW%20Koala%20Strategy%201%20Towards%20doubling%20koalas%20by,...%203%20Delivering%20targeted%20action%20and%20investment%20
https://www.environment.nsw.gov.au/topics/animals-and-plants/threatened-species/programs-legislation-and-framework/nsw-koala-strategy#:~:text=NSW%20Koala%20Strategy%201%20Towards%20doubling%20koalas%20by,...%203%20Delivering%20targeted%20action%20and%20investment%20
https://www.environment.nsw.gov.au/topics/animals-and-plants/threatened-species/programs-legislation-and-framework/nsw-koala-strategy#:~:text=NSW%20Koala%20Strategy%201%20Towards%20doubling%20koalas%20by,...%203%20Delivering%20targeted%20action%20and%20investment%20

provide the best available scientificinformation to support decision makers, rehabilitators, land
managers and community members involved in koala conservation.?®

e  Koala Tree Suitability Index (KTSI) - the probability of finding a tree species that koalas are known to use for food
or shelter

e Koala Likelihood Map (KLM) including a confidence layer - predicts thelikelihood of finding a koala at a location

e Areas of Regional Koala Significance (ARKS) -identifies key koala populations and management areas with
potential for long-term viability as well as priority threats to key koala populations.

e Native vegetation of NSW - this is a high-resolution model of native tree cover and water bodies

e Allkoala sightings recorded in NSW Bionet

216 See https://datasets.seed.nsw.gov.au/dataset/koala-habitat-information-base
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