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Dear Select Committee,
Environmental assessments and approvals

EDOs of Australia (EDOA) is a network of community legal centres that specialise in
public interest environmental law. We have written extensively on environmental
assessments and approval processes at the national level and in each Australian
jurisdiction. We welcome the opportunity to provide the Committee with our analysis
and recommendations for reform.

We note that the Select Committee on Red Tape was established in October 2016 to
“‘inquire into effect of restrictions and prohibitions on business (red tape) on the
economy and community” in 7 areas, including environmental assessment and
approvals.'

Thank you for granting an extension for our submission. We note that on the date
that submissions closed (9 June 2017) only 11 submissions were received and
published." We welcome the opportunity to provide expert legal input from a public
interest perspective, drawing on our 30 years’ experience assisting communities to
protect the environment through law. Given that an inquiry on environmental
assessments and approvals in 2014 received 83 submissions, we are concerned
that this Committee may not have the benefit of input from a broader range of
relevant experts."

We provide a number of resources relevant to the following terms of reference
(ToR):

e ToR (b): Any specific areas of red tape that are particularly burdensome,
complex, redundant or duplicated across jurisdictions

e ToR (d): The effectiveness of the Abbott, Turnbull and previous governments
efforts to reduce red tape

e ToR (e): Alternative institutional arrangements to reduce red tape, including
providing subsidies or tax concessions to businesses to achieve outcomes
currently achieved through regulation

e ToR (g): Any related matters.
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ToR (b): Any specific areas of red tape that are particularly burdensome,
complex, redundant or duplicated across jurisdictions

Environmental law has been identified by the Committee as an area of law to be
examined to assess whether it is burdensome, complex, redundant or duplicated.
We note a 2012 Senate Inquiry that examined related issues, including whether the
financial burden of environmental laws on private developers was unreasonable,
found very little evidence to demonstrate this claim, and warned of a ‘race to the
bottom’ on environmental standards."

EDOs of Australia submit that efficient, effective and well-designed environmental
laws are essential, underpin a healthy economy, and are of benefit to all Australians.

The number of environmental Acts and regulations that currently exist are evidence
of the importance and complexity of environmental management. We agree that the
body of environmental law in Australia has grown, and that our legislation and
regulations could be drafted more clearly and succinctly. The same could be said for
many areas of law. However, assessing the role of environmental law is not about
number of pages of legislation, it is about the purpose of the laws — that is to ensure
decisions about activities and impacts are transparent and informed by objective
evidence, community input and equality before the law; and to ensure outcomes that
protect the environment and natural resources for present and future generations.

As our knowledge of the importance of environmental health for underpinning
growing communities and economies has increased, it has been necessary to build a
body of environmental regulations to ensure that development is ecologically
sustainable. As the then Environment Minister, The Hon Robert Hill, explained 16
years ago:

A new wave of thinking now acknowledges that to achieve ongoing economic growth
we must respect and properly manage our natural resource base. We must move
toward planning for and achieving sustainable economic growth. To achieve this we
need to make the environment a key consideration in all our economic decision
making processes. We must acknowledge that respecting and protecting the
environment is not an add-on to economic growth.”

In this context, we draw the Committee’s attention to the immense public interest
benefits of environmental law. This is of relevance as this committee is charged with
examining community impacts as well as effects on business.

The public benefit of environmental laws and the economic benefit of a healthy
environment have been recognised in Australia and overseas. For example:

The environment is a public good. The benefits that flow from protecting the
environment cannot be appropriated by any person or persons for their own private
benefit. For example, improving the air quality in Sydney or the water quality in
Adelaide is for the benefit of all people who live in those cities, whether they
contributed directly to that improvement or not."”

The Sustainable Australia Report 2013 of the National Sustainability Council noted:
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Running down our natural capital risks serious economic and social implications and
would undercut the wellbeing of future generations of Australians. A healthy natural
environment with functioning ecosystem processes is therefore an economic and
social imperative."

An international report commissioned by the Organisation for Economic Co-
operation and Development (OECD) found that environmental regulation does not
inhibit productivity. The report — Do Environmental Policies Matter for Productivity
Growth? — found that more technologically advanced industries can benefit from
more stringent environmental policies, and that environmental policies have no
longer-term effects on productivity growth.""

These issues are discussed in our previous Submission to the House of
Representatives Inquiry into streamlining environmental regulation, ‘green tape’ and
‘one stop shops’ for environmental assessments and approvals in April 2014 at
Attachment A and other submissions. ™

In relation to specific areas of law to be examined, it has been suggested that third
party review rights impose as unjustified impediment to development.* This is
incorrect for a number of reasons.

There is a strong public policy rationale for retaining broad standing provisions that
allow conservation groups and individuals (‘third parties’) to seek judicial review.
Reasons include:

e First, there is a general public interest in ensuring that decision-makers
lawfully comply with legislative procedures — this is the role of judicial review.

e Second, the potential for additional scrutiny promotes better decision-making,
accountability and public confidence that the law will be upheld.”

e Third, where third party rights do exist, they are very rarely exercised. The
argument that ‘open standing’ provisions opens the litigation floodgates has
been described as ‘wholly discredited.”*" For decades, NSW has had ‘open
standing’ for any person to bring civil proceedings in court where legal
procedures aren'’t followed, or planning and environmental laws are breached,
with widespread acceptance of these rights.

e Fourth, all Australians have an interest in seeing our unique natural heritage is
protected. Broad standing means that ‘directly affected’ landholders don’t bear
the entire burden of protecting the nation’s environmental icons — such as
threatened species or World Heritage Areas like the Great Barrier Reef.

o Fifth, there are effective procedural court rules in place to prevent frivolous
and vexatious litigation.*"

e Sixth, various laws across Australia enable developers to appeal against a
refusal of development consent, or conditions imposed (including ‘merits
review’ in some cases). Focusing on third party appeal rights ignores the fact
that an overwhelming majority of court appeals are brought by developers.®

e Seventh, broad standing reflects Australia’s commitment to international laws
and principles including the International Covenant on Civil and Political
Rights (ICCPR), the Rio Declaration on Environment and Development (1992)
and related UNEP Guidelines (2010).*"
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These, and other benefits, have been recognised in a number of independent
reviews that make recommendations supporting legal standing at least as broad as
the current EPBC Act provisions. These include the:

o Independent Review of the EPBC Act (2009) (Hawke Review),

o NSW Independent Commission Against Corruption (2012) (ICAC), Anti-
Corruption Safeguards and the NSW Planning System.

o Administrative Review Council, Federal Judicial Review in Australia,
(2012)"" and

o Productivity Commission: Major Project Development Assessment
Processes (2013).*""

Further detail on the benefits of third party standing is set out in our Submission on
EPBC Amendment (Standing) Bill 2015, September 2015 at Attachment B.

ToR (d): The effectiveness of the Abbott, Turnbull and previous governments'
efforts to reduce red tape

We do not support the delegation of federal responsibilities for matters of national
environmental significance (under the Environment Protection and Biodiversity
Conservation Act 1999 (EPBC Act) to states and territories. While most
environmental decision-making happens at the state level, there are a number of
crucial reasons why the Australian Government must retain a leadership and
approval role in environmental assessments and approvals of matters of national
environmental significance. These include:

e only the Australian Government can provide national leadership on national
environmental issues, strategic priorities and increased consistency;

e the Australian Government is responsible for our international obligations,
which the EPBC Act implements;

e State and Territory environmental laws and enforcement processes are not
always up to standard, and do not consider cross-border, cumulative impacts
of decisions;

e States and Territories are not mandated to act (and do not act) in the national
interest; and

e State and Territory governments often have conflicting interests — as a
proponent, sponsor or beneficiary of the projects they assess.

In addition to our 2014 submission at Attachment A, we attach our analysis of
recent policies to hand federal environmental decisions to state planning agencies —
as summarised in “Australia’s environment: Breaking the One-stop-shop deadlock”
Impact — National Journal of Environmental Law, Issue 97, 2016 at Attachment C.
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ToR (e): Alternative institutional arrangements to reduce red tape, including
providing subsidies or tax concessions to businesses to achieve outcomes
currently achieved through regulation

EDOs of Australia remain unconvinced that proposals to ‘deregulate and delegate’
project assessment and approval powers are an appropriate way to achieve sought-
after improvements to planning regulation, productivity and environmental outcomes.

There are several alternative ways to improve the operation of environmental laws,
the business-environment relationship, and federal-state interaction on major
projects. These should focus on effectiveness rather than ‘streamlining’ (reducing)
environmental protections. We give three examples below, followed by
recommendations for a way forward.

First, EDOs of Australia published 10 best practice principles for environmental and
planning laws (see Attachment A). These provide a basis to assess the
effectiveness of the current regulatory framework at state and federal levels.

Second, we note that in response to former Australian Government proposals
discussed above, the Wentworth Group of Concerned Scientists developed a
Statement on Changes to Commonwealth powers to protect Australia’s environment.
This Statement, and a subsequent Blueprint for a Healthy Environment and a
Productive Economy, provides a better balance between business and
environmental outcomes while maintaining the Australian Government’s important
approval and oversight roles.™™

Third, there are a range of administrative efficiencies recommended in the 2009
independent Hawke Review of the EPBC Act, and other inquiries.”™ The Hawke
Review was a major, consultative, evidence-based inquiry to strengthen and improve
the EPBC Act after 10 years of operation.” A range of important and beneficial
recommendations are yet to be implemented, and were effectively derailed in 2012.
These include:

e completion of a single, harmonised threatened species list based on robust
scientific criteria (we note that similar work is underway);

e methods to assess and avoid cumulative impacts of multiple projects;

e establishing a statutory National Environment Commission to provide strategic
advice and oversight of environmental regulation and emerging issues;*"

e an interim ‘greenhouse trigger’ to require federal approval of major polluting
projects, in the absence of a national carbon price;*"

e strategic assessment processes that can accredit other approval systems that
genuinely ‘maintain or improve’ environmental outcomes, and that consider
cost-effective climate change mitigation options;* and,

e arange of enforcement, accountability and transparency mechanisms to

improve decision-making and community access to justice.®"

XXii

In developing a way forward, EDOs of Australia recommends a number of steps to
improve the administration and effectiveness of Australia’s environmental laws.
There would be benefits for business from a system where clear national
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environmental standards are consistently implemented across jurisdictions, thereby
creating greater certainty. In summary:

e Instead of delegating environmental approval powers to the States and
Territories (which is not necessary, justified or beneficial), the Australian
Government should improve the efficiency and effectiveness of the EPBC Act,
and work with States and Territories to improve their environmental
assessment and approval processes and standards.
e This should include revisiting implementation of the Hawke Review package;
and developing better administrative arrangements with the States and
Territories under assessment bilateral agreements (once State processes are
improved).
e Administrative arrangements should include a ‘highest environmental
denominator’ approach to promoting consistent standards across jurisdictions;
and strengthening state and federal regulatory skills and resourcing.™""
e Before pursuing updated accreditation or strategic assessment of State or
Territory assessment systems, the Commonwealth should further consult on a
uniform set of national environmental standards that state and Territory
assessments must comply with to be accredited.”""
e Any reform process must be predicated on States and Territories having the
necessary, comprehensive suite of legislated process and outcomes
standards in place and operative before accreditation of assessment systems
can occur.
e This should include requirements in State and Territory planning laws such as:
o laws that aim to promote and achieve ecologically sustainable
development (ESD);

o Iimproved assessment standards, including cumulative and climate
impacts;

o more accountable governance arrangements for assessors and decision-
makers;

o greater transparency and public participation before decisions are made;

o increased access to justice for communities, including court appeal
rights; ™

o leading practice monitoring, enforcement and reporting; and

o renewed focus on implementing and strengthening threatened species
laws.

e The Australian Government should also objectively review all current bilateral
assessment agreements against national environmental standards and revoke
any that do not comply. This could be done on the expert advice of a new
National Environment Commissioner.
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ToR (9): Any related matters.

EDOs of Australia and each individual Environmental Defenders Office are experts in
environmental law and have engaged with environmental assessment and approval
processes at all levels. In addition to the attached submissions, we have made law
reform submissions on a range of topics relevant to this inquiry, for example, on:

e Individual assessment bilateral agreements;

e Proposed approval bilateral agreements;

e Delegation of Commonwealth powers for assessing and approving offshore
petroleum projects to the National Offshore Petroleum Safety and Emergency
Management Authority (NOPSEMA);

e EPBC Act reform;

Outcomes-based approval conditions;

Reform of threatened species and planning laws;

Regulation of agriculture;

Environmental impact assessment improvement;

Native vegetation management; and,

The benefits of equitable rights to ‘merits review’ of development decisions.

These submissions are all available online,” and we would be happy to provide
further detail to the Committee.

Yours sincerely,
EDOs of Australia

Rachel Walmsley
Policy & Law Reform Director EDO NSW

Attachment A — EDOs of Australia Submission to the House of Representatives
Inquiry into streamlining environmental regulation, ‘green tape’ and ‘one stop shops’
for environmental assessments and approvals in April 2014

Attachment B - EDOs of Australia Submission on EPBC Amendment (Standing) Bill
2015 15 September 2015

Attachment C - “Australia’s environment: Breaking the One-stop-shop deadlock”
Impact — National Journal of Environmental Law, Issue 97, 2016
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