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Introduction

The Victorian and Tasmanian EDOs welcome the oppdst to participate in the inquiry. For the reas@et
out below the Trade and Foreign Investment (Piagetite Public Interest) Bill 2014 preventing thelusion of
ISDS mechanisms in international agreements sheustiongly supported.

Investor State Dispute Settlement (ISDS) also swnestreferred to as Investor State Arbitrationilfield a
particular purpose at a particular time in a pafticcontext. The contemporary reality in Australred for
Australians is that it is unnecessary and inappatgrCriticisms of ISDS are many, well publicisadd made
by a wide range of groups in the community.

The use of ISDS has experienced extraordinary dgrower the last 2 decades, particularly in thel@syears.
Prior to 1997 the most cases lodged in any yedr thi International Centre for the Settlement eEbtment
Disputes (ICSID) was 4. In 2012 there were 50 an213 there were 40, which was still the secogtidst
ever! In the context of this increase and with the bigléfthe large number of arbitral decisions novaitable,
the impacts of ISDS in practice can be said withficence to be overwhelmingly negative. There amainly
examples where ISDS has delivered just outcomesoiorations who were unfairly treated; howevesth
decisions have been far outweighed by the negatipacts for affected communities collectively.

Australia is party to many bilateral and multilatietreaties that contain an ISDS mechanism. To thh&enly
example of ISDS being used against Australia has bg Philip Morris in relation to the tobacco plai
packaging law$.No ISDS awards have been made in favour of Adatralompanies in dispute with foreign
government$.There is little to no evidence that any econonaiimg have been made in Australia as a result of
ISDS in investment treaties.

It is important to note that whilst ISDS is a commpart of investment treaties and there is almssaadard
text used, they are by no means an integral pamhyptrade agreement and investment treaties daevactheir
aims without the inclusion of ISDS.

International trade undoubtedly brings benefith®mAustralian community and equally there are golam
where foreign investment has contributed posititelthe wellbeing of Australians. However it definely
cannot be said that foreign investment is alwaysunnational interest. The Australian Parliameag h
recognised this reality in tHeoreign Acquisitions and Takeovers Act 1%&t || which creates a 'national
interest' test for certain foreign investments.

Australian Parliaments have also recognised thahge of commercial activities and investments tiaten
largely by foreign companies is contrary to thelpuinterest. The most notable example in this eghis

1 International Centre for the Settlement of Inmestt DisputesThe ICSID Caseload — Statisti(Z14 — 1) available at
https://icsid.worldbank.org/ICSID/FrontServlet?regtlype=ICSIDDocRH&actionVal=ShowDocument&Casel datiStics=Tru
e&language=English51

2 Philip Morris Asia Limited v. The Commonwealth ofsfalia, UNCITRAL, PCA Case No. 2012-12.

3 Productivity CommissiorBilateral and Regional Trade AgreemerBanberra: Research Report, 2010, p267 avaidédble
http://www.pc.gov.au/__data/assets/pdf_file/001@2aB/trade-agreements-report.p8lince 2010 it has been reported that
Australian companies have been involved in ISD$udiss but to our knowledge no awards have yet breste.




Trade and Foreign Investment (Protecting the Public Interest) Bill 2014
Submission 127

tobacco plain packaging laws but this would alsiude state moratoriums on genetically modifiedaoigms
and the process of hydraulic fracturing for uncorianal gas.

Intrinsic in the design of ISDS mechanisms is darnhon to limit the ability of domestic governmsio
interfere with the trading activities of foreignrporations in a way that affects their profits. @anly some of
this protection is legitimate and serves basicamstiof fairness and non discrimination that areegiched in
both the Australian Constitution and Acts of thes&kalian Parliament. The problem arises becaus® I§i2s
much further than the protections that the Cortstituand the Parliament has deemed appropriate for
Australians. There could be little objection if EBBDS provided was a mechanism to guarantee the sam
standards as we otherwise enjoy under section i)(@kthe constitution, however that is not theearlhe
protections go much further and invade the spadegitimate public interest regulation.

By its very design ISDS operates to restrict gowernt action and is only enlivened by governmenbactn a
modern democracy that has a constitutional pratecgainst the unjust acquisition of property asl to
think that a government could agree to such a praviwhich can only operate to restrict what theegoment
would otherwise see as action in the national @ster

The obvious question is how can it be appropriatgite foreign investors additional guarantees tinat
Parliament does not consider that it is appropt@mextend to Australians, which necessarily cobtba
expense of Australians?

The Mechanics of Investor State Dispute Settlement

International Arbitration between individuals andtin States is primarily undertaken under two agrents
which are then activated by the various bilateral multilateral investment treaties. The need liese
mechanisms was primarily because of unjust expaiipris by domestic governments and weaknesses in
domestic judicial systems.

ISDS protections broadly cover four areas or prevaur different protections:

. Most favoured nation

. Fair and Equitable treatment
. Full protection and security
. Expropriation

Most utilised in ISDS cases are the requirementfaio and equitable treatment and against expatipn.

Fair and Equitable Treatment

Fair and equitable treatment is a customary intemal law principle. Whilst a protection against
discrimination seems reasonable and it most cirtamass it is, there is no shortage of examples ewver
openly recognise that it is appropriate to favanmeéstic companies or products. The most obviotedesision
broadcast content but there are a range of ot@ers particular example is responding to crisisasituns where
“the ability to treat domestic and foreign creditalifferently is a necessary policy option for gowaents in a
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financial crisis* Logically enough a response to a financial crtkas allowed stimulus spending to move
swiftly overseas rather than staying in the Austrabconomy would be of far less benefit.

Expropriation — direct and indirect

Section 51(xxxi) of the constitution provides aitation on the ability of the government to acqureperty
from its citizens. To exercise the power to acqpn@perty the acquisition must be on ‘just terffigie
condition "on just terms" was included to prevethitaary exercises of the power at the expenseSihse or
the subject®However the scope of the application of section®i limitation is itself limited and does not
apply to various exercises of power under sectibwbere it would be an inconsistent or incongruoaison
(for example the imposition of taxation or penaitier unlawful conduct§,or where no proprietary benefit
accrues to the Commonwealthn effect this means that the limitation typicatlges not apply to government
action that regulates certain practices or products

Unlike section 51(xxxi) ISDS covers both direct andirect expropriation. Indirect expropriation is
characterised as action that amounts to an adguisibat is regulatory action that may depriveomnpany of
the use of a product etc. This is perhaps the prostiematic part of ISDS because it operates eggnt
legitimate government regulation in the best idty®f the community.

Arguments in favour of ISDS

The paucity of public argument in support of ISD®lerlines the fact that there is no public purpe®ed by
these mechanisms. Set out below are common argsnmesiipport of ISDS and responses to each.

Firstly the general justification used in favourl8DS is that encouraging foreign investment andeased
access to capital is a good thing for the Austnadieonomy. It is beyond dispute that there are nesaynples
where economic and even significant social andrenmental gains have been made because of foramtak
investments in Australia. The problematic parthef argument is that ISDS can in some way contritoutkis.
Already in Australia “foreign investors make up @and half of the investor base for the combined ealfi
Australian equities and bond$tWhilst it would be very difficult to identify thproportion of this investment
that is covered by ISDS protection, the shear suidlereign investment demonstrates that intermeio
investors view Australia very favourably.

Even in the absence of ISDS there is clearly noeete to invest here. One particular exampleashitcher
Daniels Midland attempt to buy GrainCorp. A US ca@myp was happy to invest a reported $3.4 Billion to
purchase GrainCorp and had also undertaken to spsigghificant amount in upgrading rail infrastmuure;
without any ISDS protection. The only reason thand happen was because of a decision by the Tireas
that it was contrary to the national interest.dotffrom the time the current government took effimtil 29

4 Gelpern and Setsédpmestic and External Debt: The Doomed Quest fardEGreatmentGeorgetown Journal of International
Law (2004) Vol. 35(4) 796.

5 Grace Brothers Pty Ltd v The Commonwegli®46) 72 CLR 269 at 291.

6 Theophanous v The Commonwe§h06] HCA 18.

7 JT International SA v Commonweal012] HCA 43.

8 Susan Black and Joshua Kirkwood, “Ownership dfthalian Equities and Corporate Bonds” Reserve Bdmustralia Bulletin,
September Quarter 2010, availablevaiw.rba.gov.au/publications/bulletin/2010/sep/pdf@910-4.pdf
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November 2013, 130 significant foreign investmeapliations were approved under thaereign Acquisitions
and Takeovers Act 1975

In considering the economics of ISDS the ProdutstiZommission found that, “There does not appe&etan
underlying economic problem that necessitatesritleision of ISDS provisions within agreements. Aafalie
evidence does not suggest that ISDS provisions aaugnificant impact on investment flow.”

Not only does ISDS not promote investment flowsJsb hampers countries' ability to respond torfaial
crises. This reality has been noted by thetind born out by the extensive litigation againgjehtina in the
wake of their response to the debt crisis in thiy &900s*

In debate on pending and recently concluded trgdeeaent negotiations the Minister for Trade haderthe
following statements in support of ISDS.

Noting that Australia is already party to agreeraemtich contain ISDS Mr Robb observed that “the tasn't
fallen in” and that “They [ISDS] have been to thenbfit of Australian Companies®.In the context of the
South Korean Free Trade Agreement he said that [8D8de a "safeguard in countries with unrelidbtgal
and political systems™

It is the case that so far Australia has only bgety to one ISDS dispute, brought by Philip Momisesponse
to the tobacco plain packaging laws. However tleesfthat things haven't gone too badly so far ¢aigi
arguably the potential limitation on the abilitytbie Australian Government to save the lives ofifamds of
Australians is quite a significant impact) shouldnéan that we continue to expose ourselves to the
unnecessary risks.

In terms of the benefit to Australian investorsitmportant to note that ISDS has not been useahlyy
Australian company. “As far as the [Productivitypi@mission is aware, no ISDS arbitration case has be
brought... by an Australian company against a éprejovernment® Additionally it is hard to see how the
potential benefit to a very small number of compargould justify the costs to the community coliesdy.

In arguing that the benefit to Australian investoverseas necessitates the need for reciprocalgamaents in
Australia and that this offsets the broader risth®community, the Minister is effectively arguitigt the
community should collectively insure those who hthaecapacity to make significant internationaldstments

9 Joe Hockey Media release “Foreign investmenliegtjpn: Archer Daniels Midland Company'’s proposemjuisition of GrainCorp
Limited” available at http://jbh.ministers.treagigov.au/media-release/026-2013/.

10 Productivity CommissioBilateral and Regional Trade Agreemern@anberra: Research Report, 2010, finding 14.1Lp27
available athttp://www.pc.gov.au/__data/assets/pdf_file/001@2@B/trade-agreements-report.pdf.

11 United Nations Conference on Trade and DeveloprSBevereign Debt Restructuring and International btaeent Agreements
Issues Note No 2, July 2011, available at unctgtearDocs/webdiaepch2011d3_en.pdf.

12 Giovanna a Beccara and others v. Argentine RepuliliSID Case No.ARB/07/55iovanni Alemanni and others v. Argentine
Republi¢ ICSID Case No. ARB/07/&iordano Alpi and others v. Argentine Repupl€SID Case No. ARB/08/9.

13 James Massolgree trade deal with Japan took priority over wingjidispute, says Trade Minister Andrew Robie Sydney
Morning Herald, 10 February 2014.

14 Sharon BedeHistory shows the heavy price of free tratlee Canberra Times, 21 February 2014, available at
http://www.canberratimes.com.au/comment/historywstithe-heavy-price-of-free-trade-20140220-3347ylhtm

15 Productivity CommissioiBilateral and Regional Trade Agreemern@anberra: Research Report, 2010, p267 available a
http://www.pc.gov.au/__data/assets/pdf_file/001@2@B/trade-agreements-report.pdf.
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against the risk of, possibly quite legitimate, ggument action. Surely this should be factored théodecision
of those making the investment rather than impasethe Australian community more generally. As ddig
the Productivity Commission there are a range loéoinsurance mechanisms for Australian Companies
investing in developing countrié8.

It is also argued that it is possible to overcoheelimitations created by ISDS by excluding patactypes of
public purpose regulation for the scope of ISDSetage and the examples of public health and envieoial
protections are often givéhWhilst the proposition seems reasonable in theopyactice it has proven not to
be the case.

Firstly, even accepting that the exclusions maykwtire implication in excluding certain subject tead is that
there may be examples where the government doexchfur a public purpose in the collective begtriests of
the nation in regulating other subject mattersitigysame logic that a democratically elected gawent
should be able to pass laws about the protectiguublic health and the environment free from tis& of ISDS
surely this should equally apply to all other lgvessed by the parliament.

Secondly the idea that three arbitrators of queatite independence (see discussion below) arepao@pate
forum to test the appropriateness or proportionalitmeasures passed by democratic parliamentsds a
guestionable. So much so that Juan Fernandez-Asraasdrbitrator from Spain has been quoted as gayin

“When | wake up at night and think about arbitratitt never ceases to amaze me that sovereigrs state
agreed to investment arbitration at all [...] Thpewate individuals are entrusted with the poveeraview,
without any restriction or appeal procedure, alicacs of the government, all decisions of the cguaihd all
laws and regulations emanating from parliaméft.”

Finally the reality is that the proportionality dysis engaged in by arbitral tribunals means thet simply not
possible to have any confidence that the exclusiothde effective. For example, @ccidental Petroleum
Corporation and Occidental Exploration and ProdectiCompany v. The Republic of Ecuatft®ccidental
Exploration and Petroleum Company (OEPC) and Eaueailne to an agreement where OEPC would
undertake mining exploration and works and theerii@led to a portion of the oil extracted. Theesgnent
expressly stated that OEPC could not assign ahysrig any other entity without the express apdrofa
Ecuador, doing so was expressly grounds for theddiate termination of the contr&&OEPC proceeded to
sell 40% of their stake in the venture without digeeement of Ecuador in contravention of the agesgn®©n
the basis of the breach Ecuador terminated theeagmet. It was alleged by OEPC that even if a teation
event had occurred, which they disputed but whiek fairly plain on the facts and found by the tnalto
indeed be the cagéthe termination by Ecuador was unlawful “becausesis unfair, arbitrary, discriminatory

16 Ibid p270.

17 AAP,Legal safeguards in Korea FTA: Andrew Robhe Australian, 17 February 2014 available at
http://www.theaustralian.com.au/national-affairgdesafeguards-in-korea-fta-andrew-robb/story-fi&9h226829396173

18 PerryArbitrator and counsel: the double-hat syndromeplgall Arbitration ReviewSTOCKHOLM (2012) Volume 7 - Issue 2, 15
March.

19 ICSID Case No. ARB/06/11.

201bid at [119]-[120].

211bid at [306] and [662].
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and disproportionate® Ultimately the tribunal agreed concluding that téiemination was ‘disproportionate’
and found Ecuador liable to pay approximately US%illion.?®

The case illustrates the real risk that even irfdlse of an explicit recognition of capacity foatat action
arbitral tribunals will look beyond these exclusand impose their own views on the appropriateane. It
is also worth noting that for example the leaked ¢ the environment chapter of the TPP articl&) 2(
provides:

The Parties further recognize that it is inappraterto set or use their environmental laws or athesisures
in a manner which would constitute a disguisedicgin on trade or investment between the Parties.

This argument, that an environmental measure wéectra disguised restriction on trade, was usedtthiyl
Corporation v. The Government of CanatdiNCITRAL 24 June 1998 (which was ultimately sasdtin the
applicant’s favour) and demonstrates that theeeaapacity to get around prima facie exclusions.

Arguments against ISDS

There are a wide range of problems with ISDS batla droader principled level and in its practical
application. The most common criticisms are thetaing of foreign over domestic investments and the
limitation on States' ability to regulate in theational interest. In relation to the distinctiogtlWween foreign
and domestic investors, even proponents of ISD&ekastruggle to justify the advantage given teifpr
investors over their domestic counterparts. Anteation tribunal has justified the differential &tenent as
follows:

“The different treatment applied to foreign and @mtic investors is a natural consequence of thatyire
However, this unequal treatment is not withoutificsttion: justice is not to grant everyone the saivut
suum cuique tribuergto give each their ownForeigners are more exposed than domestic ine&idhe
sovereign risk attached to the investment andtirary actions of the host State, and may thus, @sitter
of legitimate policy, be granted a wider scope mftgction.”*

The obvious response is that foreigners investimuistralia incur no such risk of arbitrary actioria the
limited range of circumstances where differentiati®well recognised as appropriate, putting irt@la
limitation to stymie action in those circumstantesecessarily at odds with the national interesall other
cases where discrimination is inappropriate theeeaaange of domestic protections against arlyiation by
governments in Australia and we have a robust jadido enforce them. Judicial independence is autaed
by Chapter 3 of the Constitution and there is nestjon that the Australian Judiciary will treat grarty to
litigation exactly the same irrespective of thatian of origin.

22 Ibid at [206].

23 Ibid at [825].

24 Vito G. Gallo v. Government of Canafidorth American Free Trade Agreement Chapter 1itéadblribunal, 15 September 2011)
PCA 55798, p67.
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Arbitrator independence

Another well recognised major shortcoming of thstem is that arbitrators are not independent aadyktem
does not have the safeguards of an independegigugihat we expect to be exercising judicial potee
determine facts and make binding decisions ovéitsignd liabilities.

Arbitrators are paid by the hour and can jump flzemg an advocate one week to an arbitrator the ey
depend on the corporations that use the systemddt. The situation is aptly captured as:
“To put it simply, if a doctor is sponsored by aapimnaceutical company, we might question whether the
medicine prescribed is the best for our health;pliblic servant receives money from a lobbyistwight
guestion whether the policies they promote aréénpublic interest. In the same vein, if an arbitra main
source of income and career opportunities dependiseodecision of companies to sue, we should wonde
how impartial their decisions aré>”

Expense

Another major problem with the ISDS system andyaificant part of the reason why ISDS creates vdat
referred to as 'regulatory chiflis the enormous expense involved in the arbitnattoreport prepared for an
OECD roundtable found that “recent ISDS cases bhaeeaged over USD 8 million with costs exceedindpUS
30 million in some case$”The United Nations Conference on Trade and Dewesop in a 2010 report found
that “costs involved in investor—State arbitration hakgracketedn recent years?® (emphasis in original)
They also found that legal fees amount to an aeeod§0 per cent of the total costs of the ¢dse.

Unlike in Australia there is no presumption that tmsuccessful party pay the legal costs of théenf3s
such it is often the case that even where a Statessfully defends a matter they are requirecyctipere own
costs in that defence and as set out above these@mn be very significarit.

Lack of appeal mechanisms
Depending on the particular treaty and forum fer dnbitration there may or may not be a mechangsrthe
appeal of an arbitration decision. Even where tieseich a mechanism these have proven to be pnabte

25 Corporate Europe Observatd®papter 4: Who guards the guardians? The conflictimerests of investment arbitratQiz7
February 2012 available http://corporateeurope.org/trade/2012/11/chaptehd-guards-guardians-conflicting-interests-
investment-arbitrators

26 For discussion on this phenomenon see Prodiyc@dmmissionBilateral and Regional Trade Agreemer@anberra: Research
Report, 2010, pp271-274 availabletstp://www.pc.gov.au/__data/assets/pdf_file/001820B/trade-agreements-report.pdf.

27 David Gaukrodger and Kathryn Gordémyestor state dispute settlement: A scoping p&rethe investment policy community
OECD Working Papers on International Investment, 2012/3, OECD Investment Division, (2012) p19 &lzle at
www.oecd.org/daf/investment/workingpapers

28 United Nations Conference on Trade and Developrirevestor - State Disputes: Prevention and Altewegito Arbitration,
UNCTAD Series on International Investment Polid@sDevelopment UNCTAD/DIAE/IA/2009/11 (2010) atphvailable at
http://unctad.org/en/docs/diaeia200911_en.pdf

29 Ibid p17.

30 UNCITRAL rules Article 40(2); ICSID Rules Artiel61(1).

31 See for exampleito G. Gallo v. Government of Canaffdorth American Free Trade Agreement Chapter 1itralbTribunal, 15
September 2011PCA 55798Chemtura Corporation v. Government of Canad&dICITRAL 2 August 2010 where the
respondent was successful and received a partitd eward but still had to pay nearly CAD $3 millio legal costsCommerce
Group Corp. and San Sebastian Gold Mines, Inche. Republic of El SalvadolCSID Case No. ARB/09/17.
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For example since 2011 only 1 of the 8 ICSID anmuitrapplications (appeals) have been allotfed.
contrast of the 120 appeals heard by the High Gafktistralia in 2011-12 and 2012-13, 66 were a#d?

Forum shopping

Another systemic concern is the ability to forunoghThis is illustrated most notably in the Philljorris case
against Australia, but it has also been as in igsaenumber of other cases, for exampipetrol International
Holdings B.V., Azpetrol Group B.V. and Azpetrol 88lrvices Group B.V. v. The Republic of Azerbai@siD
Case No. ARB/06/15 aridbananco Holdings Co. Limited v. Republic of TytK€SID Case No.ARB/06/¥

A one way street

ISDS can only be instituted by corporations. Unklpecific contractual arbitration measures wheté parties
agree to an arbitration mechanism in the contett@bargain that they both believe to be in theerests,
ISDS operates like a floating charge over all inmesnts covered by the treaty irrespective of thlgyubf the
particular investment. Further the State receivaking beyond the immediate atemporaryeconomic
activity of that capital in return for the securitjhere is no mutual obligation on the investoatbreasonably
in return, no protection against rent seeking ofifgering, nothing to stop them crowding out comtitpes and
reducing competition nor any mechanism for redvessn the company makes decisions that ultimatedy co
the Australian economy.

Similarly the limitation only operates one way; govments are free for example to reduce environahent
protection facilitating greater profit making byastors but then subsequently constrained fronstaing or
otherwise improving protections where doing so widhken diminish company profits.

Perhaps even worse, and contrary to the argumantSDS is a mechanism for attracting new investrien
that the scope of the protected investments candxieyond those made subsequent to the implergentin
treaty. For example in the draft TPP investmenptdrdeaked in 2012 it is proposed that:

“covered investmentmeans, with respect to a Party, an investmensitertitory of an investor of another
Party in existence as of the date of entry intodasf this Agreement or established, acquiredxpaeded
thereafter...?

One has to ask why we would contemplate givingtaaithl protection to investor corporations whenythave
already made their investments and for which Aliatsill gain no additional benefit.

32 International Centre for the Settlement of Inresnt DisputesThe ICSID Caseload Statisti¢8014-1) p17.

33 High Court of Australia, Annual Report 2012-2G132.

34 See generally David Gaukrodger and Kathryn Garihwestor state dispute settlement: A scoping pémethe investment policy
community OECD Working Papers on International InvestmBiat, 2012/3, OECD Investment Division, (2012) p1@itable at
www.oecd.org/daf/investment/workingpapers

35 Draft investment chapter released June 2012adaiathttp://aftinet.org.au/cms/trans-pacific-partnershiggeement/leaked-tppa-
trade-chapter-australia-says-no-investor-rights-sue




Trade and Foreign Investment (Protecting the Public Interest) Bill 2014
Submission 127

Conclusion

Why should the world stand still for foreign investors? The premise of the ISDS mechanism and the protect
it includes is to ensure stability and certainty. This denies the reality that often times the world is uncertain &
unstable and governments have a responsibility to respond to these changes. It is for this very reason that
parliaments generally cannot bind future parliaments and law making is left to the elected representatives o
day to respond to the contemporary views and values of the community they represent. By its very nature .
denies this and seeks to privilege foreign investors over domestic citizens.

The ISDS mechanism creates the very real risk that countries are effectively forced to pay corporations in c
to protectsghings that the community values. There is no shortage of examples where this has occurred arot
the world:

Across Australia many laws require decision makers to adopt the precautionary principle and respect
intergenerational equity. The ISDS system is fundamentally at odds with these principles. It operates to pre
government action when the precautionary principle dictates that it should act.

Irrespective of one's political views, ISDS operates at the expense of responsive government. For example if a rel
ISDS mechanism were in place the creation or the repeal of a carbon teegralighjive rise to grounds for
compensation under the traditional ISDS model. Surely if neither side can fulfill its agenda without having to pay a
foreign corporation to do so, something must be awry.

36 See for examplEletalclad Corporation v. The United Mexican Stal€SID Case No. ARB(AF)/97/1 where Mexico was
effectively required to pay $16 million not to have a waste dump that the local community vehemently opposed.





