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Constitutional implications of NETS

• Constitution prescribes and limits the Federal 
Government’s powers to legislate

• Constitution contains no explicit governmental power 
to regulate environmental activities

• Successful implementation of a NETS can be 
achieved through a number of Constitutional powers, 
eg. trade and commerce, taxation and external 
affairs.

• Each power contains its own limitations and issues 
that alters a potential trading system within Australian 
comparison with the EU-ETS model.
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Emissions trading overview

• Cap on total number of emissions. 
• Regulatory authority allocates participants an allowance of 

units.
• Those that keep emissions below the level of given 

allowance are able to sell their excess allowances at a 
price determined by supply and demand.

• Those facing difficulty remaining below allocated emission 
limit can buy extra allowances at market rate; take 
measures to reduce their emissions by investing in low 
emission technologies etc; or combination of both, 
whichever is cheapest

• Market mechanisms ensure emissions are reduced for 
benefit of society in a cost effective way for participants.

• Lowest cost option drives economic incentives
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EU-ETS – benchmark operational model

• Covers six key sectors and imposes caps on CO2 
from installations mandated under the scheme

• Common trading currency “EUA”- facilitates trading
• Cap-and-trade program where fixed amount of 

allowances are allocated by the National Allocation 
Plans – provides legal right to emit
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External Affairs Power- S 51(xxxix)

• Aust Government has ratified UNFCCC but not the 
Kyoto Protocol. 

• Law must be appropriate means for giving effect to 
object of international treaty – Tasmania Dams 

• Arguable that UNFCCC could form basis for 
legislation

• Stronger case for basing NETS on Kyoto Protocol
• Ratification required if Kyoto was to form basis of 

NETS in Australia
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Taxation

• A tax cannot be equivalent as a ‘fee for services or 
akin to a fee for services’. It can not amount to a 
charge or a penalty Northern Suburbs General 
Cemetery. 

• Cth cannot obligate entities under the scheme to 
lower their emissions to a stipulated amount or face 
economic penalties – cap-and-trade model.

• Baseline-and-credit vs Cap-and-trade.
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Trade and Commerce
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Potential issues

• Does the proposed CarbonSMART structure amount 
to a Managed Investment Scheme?

• What are the stamp duty implications for TrustCo?
• What are the requirements for registering TrustCo as 

a sequestration pool manager?
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Questions?
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