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Dear Ms Shearer, 

Submission on Legal Aid Qld Review of Civil Law Services Consultation Paper 

 

Please find attached the submission of EDO Qld and EDO NQ on the above consultation paper. 
Please do not hesitate to contact Jo-Anne Bragg of EDO Qld to discuss this submission.  

The EDOs also support QPILCH’s submission, particularly their proposal to use Legal Aid reserves 
for major environmental and other test cases. 

 

Yours faithfully 
Environmental Defenders Office (Qld) Inc. and  
Environmental Defender’s Office of Northern Queensland (Inc.) 
 

 
 
Jo-Anne Bragg  on behalf of Kirsty Ruddock 
Principal Solicitor    Principal Solicitor 
EDO Qld     EDO NQ 
 
To provide feedback on EDO services, write to us at the above address. 
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EXECUTIVE SUMMARY 
 
Current Services: No Civil Law Services Address Public Interest Environmental Matters 
 

1. The six civil law services provided by Legal Aid Queensland do not address any form of 
public interest environmental matters.  

 
2. The only public interest environmental legal services in Queensland are the two 

Environmental Defenders Offices, in Cairns and Brisbane respectively. Those offices 
classify as poorly funded. Commonwealth funds may not be used for “litigation” hence less 
than half of those solicitors’ time may be spent on litigation.  

 
3. Compare those two part time lawyers working on litigating public interest environmental 

issues to our estimate for Queensland of 60 lawyers working for private developers keen to 
exploit the environment with big tax deductible budgets. We desperately need more funding 
for public interest Planning and Environmental law to address this overwhelming 
imbalance. 

 
Small number of test cases run without Legal Aid 
 

4. As there have been no grants of Legal Aid for environmental matters for over 13 years, 
needy clients in our experience do not bother applying to Legal Aid Queensland. 

 
5. With great effort, the EDO offices might run 2-3 main cases each per year for clients with 

assistance from the Barristers operating pro bono or at reduced rates. Barristers cannot 
“spec.” cases in the Planning and Environmental Court, the usual jurisdiction for 
environmental cases in Queensland, as it is a “no costs” jurisdiction.  

 
Need for Services for public interest planning and environmental law 
 

6. We estimate that over the State there are over 20 excellent cases per year with a willing and 
able client which fail due to lack of resources (and many more worthy cases with no 
clients). The failure to run those cases (examples at Page 8) leads to irreparable social and 
environmental degradation.  

Why Queensland especially needs Legal Aid for Public Interest Environmental Cases. 

7. All Legal Aid Offices are stretched for funds and have the difficult decision as to where to 
grant aid and where not. In NSW there is a system where the State Legal Aid office makes 
grants of environmental legal aid. NSW has traditionally lead Australia in terms of public 
rights in the environmental laws.  

 
8. However Queensland needs environmental legal aid more than any other State. Queensland 

has a spectacular natural environment of international importance, problems of rapid growth 
and air pollution, especially in South-East Queensland (SEQ has the fastest growing 
population in Australia). Referrals to the Commonwealth under Commonwealth 
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Environmental legislation for assessment of development proposals with impacts on 
Commonwealth environmental matters are consistently higher for Queensland than the 
number of referrals for any other State. 

 
Proposals for Changes to Civil Law Legal Aid Scheme  
 
Recommendation: 
 
That the Guidelines or eligibility for the Civil Law Legal Aid Scheme are amended to include 
public interest environmental and planning cases, including test cases. 
That for such cases, there is: 

1. no requirement that the court has power to award costs; 
2. no means test;  
3. the outlays that may be paid include such things as experts’ fees and part barristers’ fees; 

and  
4. A cap on the total outlays granted under this category per annum.  

 
We ask LAQ in conjunction with the State Attorney–General to make a grant to the fund sufficient 
to ensure that each year the total granted outlays under this public interest environmental category 
may total $270,000. That figure will enable between 8-10 important public interest environmental 
cases to be run. 
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1.  Current Services for Public Interest Planning and Environmental Law 

The six civil law services provided by Legal Aid Queensland do not address any form of public 
interest environmental matters. The last grant by Legal Aid for an environmental matter was 
thirteen years ago in relation to a proposed polluting concrete batching plant, with the appeal heard 
in 1992. 
 
The only public interest environmental legal services in Queensland are the two Environmental 
Defenders Offices, in Cairns and Brisbane respectively. Those offices classify as poorly funded, 
with each office employing less than three full time staff, including only 4 part-time Solicitors in 
Queensland as a whole. Commonwealth funds may not be used for “litigation” hence less than half 
of those solicitors’ time may be spent on litigation. 
 
Compare those two part time lawyers working on litigating public interest environmental issues to 
our estimate for Queensland of 60 lawyers working for private developers keen to exploit the 
environment with big tax deductible budgets. We desperately need more funding for public interest 
Planning and Environmental law to address this overwhelming imbalance. 
 
 
2. A Small Number of Environmental Test Cases Are Currently Run Without Aid 
 
EDOs in Queensland have run a small number of successful individual test cases such as the 
Nathan Dam Case, see the EDO Alert! in the Appendix. That case has formed a valuable 
Queensland and National precedent leading to more thorough environmental assessment of major 
infrastructure with implications for hundreds of environmental assessments every year. However 
the hardship that is involved in getting those cases up without any public resources for outlays 
means such gems are few and far between.  
 
With great effort, the EDO offices might run 2-3 main cases each per year for clients with 
assistance from the Barristers operating pro bono or at reduced rates. Barristers cannot “spec.” 
cases in the Planning and Environmental Court, the usual jurisdiction for environmental cases in 
Queensland, as it is a “no costs” jurisdiction.  
 
However we estimate that over the State there are over 20 excellent cases per year with a willing 
and able client which fail due to lack of resources (and many more worthy cases with no clients). 
The failure to run those cases (examples under 3 below) leads to irreparable social and 
environmental degradation.  
 
 
3. Need for Services for Public Interest Planning and Environmental Law 
 
As there have been no grants of Legal Aid for environmental matters for over 13 years, needy 
clients in our experience do not bother applying to Legal Aid Queensland. They make an inquiry at 
the EDO offices but usually give up the idea of any type of litigation, even in the most desperate 
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cases. On average the EDO offices each turn away 10 such promising cases per years as the clients 
can’t afford outlays or barristers. 
 
The Queensland environment is in a poor condition and is rapidly getting worse. The rate of 
development means that community groups especially in coastal areas are overwhelmed by the size 
and number of development applications and lack the resources to fight them. 
 
The rate of population increase in South-East Queensland is the highest in Australia (see Draft SEQ 
Regional Plan 2004 p4) with urban land clearing causing severe adverse impacts on water quality, 
unhealthy air quality due to car based transport planning and loss of biodiversity and vegetation 
cover. Bad planning and failure to integrate services to new communities leads to severe social 
problems. 
 
Government and private developers frequently make decisions on plans or projects that are illegal 
compared to the legislative framework. The official Statewide Land and Tree Survey (SLATS) 
2001-3 data based on satellite imagery shows 227,219 hectares - or 22% of the total clearing - may 
have been done illegally. Extensive illegal land clearing leading to erosion and salinity, yet we 
know of only a fraction of prosecutions compared to the number of notifications. The 
Environmental Protection Agency Annual Report 2003-3 shows very few prosecutions of other 
types of breaches it says in paraphrase: 

  
Finalised prosecutions Under Environmental Protection Act, 8-EPA, 1 from DPI, Councils 
for ERA without licences- 1 Caloundra City Council, 6 Gold Coast City Council, 12 
Brisbane City Council, (table pg. 96) 
  
Commenced prosecutions under Environment Protection Act included: 4 commenced 
prosecutions EPA, Councils- Caboolture-1, Pine Rivers-2, Gold Coast City COuncil-1, 
Brisbane City Council-6.  
  
Under Nature Conservation Act, mentioned (at pg. 111) that there were seven prosecutions, 
98 infringement notices.  

  
These statistics emphasise the importance of adequate resources being available to third parties to 
use their standing rights under these Acts as described further below. Enforcement agencies do very 
little, allowing insolent breaches of the law to continue with hazardous results.  
 
Queensland has introduced new environmental laws over the last 12-15 years which increasingly 
value protection of air water soil and good planning in the public interest. But government 
frequently fails to enforce those laws.  
 
New rights of participation have been introduced and new rights of third party enforcement are now 
included in new laws. With respect to law reform the EDOs have over several years taken the lead 
with government and helped convince government to include new community enforcement rights 
in the Water Act 2000, the Environmental Protection Act 1994 the Marine Parks Act 2004 and the 
Nature Conservation Act 1992 (amended 2003). The public enforcement rights under the 
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Integrated Planning Act 1997 (IPA) include enforcement rights that now apply to a wide range of 
development, including for example illegal broadscale land clearing now is enforced via the IPA.  
 
But citizens and groups fail to exercise those rights, even in the cases of flagrant breaches of 
environmental laws because they cannot raise the funds to go to Court. Remember that 
environmental cases are often expensive to run because of the cost of necessary expert witnesses. 
The clients are not “Not in my back yard” people but citizens of modest means who are trying, 
often at great personal cost to their time with their families, to protect and safeguard the natural 
environment of their locality. Many clients are regional environmental groups with very low 
funding. This year without any warning many of those groups had their regular small 
administrative grants (less than $10,000) from the Commonwealth slashed.  
 
With great effort, the EDO offices might run 2-3 main cases each per year for clients with 
assistance from the Barristers operating pro bono or at reduced rates. Barristers cannot spec. cases 
in the Planning and Environmental Court as it is “no costs” jurisdiction. However we estimate that 
over the State there are over 20 excellent cases per year with a willing and able client which fail 
due to lack of resources (and many more worthy cases with no clients). The failure to run those 
cases leads to irreparable social and environmental degradation.  
 
These Important Cases were not run, but similar cases might be run in the future if our 
recommendation is accepted: 

SAND MINING CASE NO GO 

Planning cases can involve significant public interest and public health issues. Recently, the 
EDO NQ was assisting a group of residents who were concerned about the impacts of nearby 
sand mining on their health and their local environment. Air pollution caused by sand mining 
contains silica, the health impacts of which are not yet fully known. Residents in particular, 
raised concerns about residents who had become ill after sand mining operations in the area 
in the past. The case also involved significant environmental concerns about the viability of 
the Barron River, and its role in replenishing sand through natural flows along the river. In 
recent years in Cairns there has been significant erosion on the Northern Beaches as a result 
of declining natural sand flows that has resulted in erosion and loss of property and the 
requirement to build seawalls in stretches along the coast to stem the erosion. In such a case 
there would have been significant public interests in taking a case, but the residents 
concerned were unable to run the case and obtain the scientific evidence required with the 
resources at their disposal.  

WEIPPIN STREET LAND CLEARING 

In this case a proposed development in the Redland area resulted in land clearing with no 
buffer zone right up close to a significant bora ring. The bora ring site will be degraded and 
will not survive. No Green space study had been done as was required by the planning 
scheme. However the local environmental group had no resources to run a case for a 
declaration to stop the illegal development approval in time, as they were relying on finding a 
barrister and expert who could act for close to pro bono fees and could not locate one. The 
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local Wildlife Group has exhausted all its resources fighting other bad developments in key 
Koala habitat in the Redlands area. The Koala is now listed as “vulnerable to extinction” in 
the SEQ Area.  

GECKO v GCCC and STOCKLANDS 2003  

The Gold Coast Environment Council reluctantly could not appeal a bad residential 
development by Stocklands which cut across an important regional nature conservation 
corridor. The group had used up all its resources fighting a tourist development in World 
Heritage Quality Forest on the Springbrook Plateau. In the absence of legal aid of some kind, 
the group had used up every “pro bono” favour it had with barristers etc and there was no 
way they could come up with the $30,000-$50,000 to fund a merit appeal, even though it 
meant the permanent loss of this wildlife corridor.  

BRISBANE NORTH SOUTH BYPASS TUNNEL AIR POLLUTION 

This proposed tunnel (not yet built) will cause massive air pollution problems and health 
problems for those living within 700 metres of the emission stacks. The best practice air 
emission filters are not part of the design hence the anticipated problems. We know this 
because studies have been carried out of similar tunnels in Sydney which similarly lack any 
form of air filtrations. The health impacts for those within 700 metres of the emission stacks 
in the comparable Sydney Tunnel are moderate to severe respiratory problems causing them 
variously to move house, spend excessive amounts on medicines, install expensive air filters 
and change the houses to keep them air tight so the filters will operate effectively. 

Citizens against the tunnel have approached EDO. However the group has no money to 
spend on the expert witnesses to attempt to mount a case to challenge the adequacy of the 
Environmental Impact Assessment Statement or the decision not to install air filters in the 
Proposed Tunnel. As it would be a “test case” with fierce opposition from a major 
consortium this case would cost at least $40-90,000 to run and the group cannot run the case 
in the absence of public funding.  

ILLEGAL BROADSCALE LANDCLEARING CASE 

A major problem in Queensland is illegal land clearing often of many tens of thousands of 
hectares. The official SLATS 2001-3 data based on satellite imagery shows 227,219 hectares 
- or 22% of the total clearing - may have been done illegally. Land clearing contributes to 
species extinction, erosion, salinity and loss of biodiversity. However to gain evidence of the 
illegal clearing often requires access to expensive satellite images, use of a plane, careful title 
checks of vast properties. This environmental degradation is often “out of sight out of mind” 
for the vast majority of Queenslanders but we will all suffer the impacts over the next ten to 
thirty years when our land becomes unusable due salinity and declining water quality.  

The Wilderness Society considered running a test case to challenge illegal land clearing but 
was unable to afford it due to the expense (estimated $30-70,000) and lack of any public 
funds. 
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4. Why Queensland Especially Needs Legal Aid for Public Interest Environmental Cases 
 
All Legal Aid Offices are stretched for funds and have the difficult decision as to where to grant aid 
and where not. In NSW there is a system where the State Legal Aid office makes grants of 
environmental legal aid. NSW has traditionally lead Australia in terms of public rights in the 
environmental laws.  
 
However Queensland needs environmental legal aid as much as any other State if not more. 
Queensland has a spectacular natural environment including the World Heritage Listed Great 
Barrier Reef, the World Heritage Wet Tropics Rainforest, World Heritage Fraser Island and 
numerous Wetlands of International importance including in Moreton Bay. Our important natural 
areas need protection for our community spiritual health but also for the further economic 
prosperity of the State via nature based tourism.  
 
Queensland also has the problems of rapid growth and air pollution problems especially in South 
East Queensland. Environmental issues cannot wait for ten years until Legal Aid becomes flush!! 
The damage to natural systems and public health is usually severe, widespread and irreparable. 
Queensland needs some level legal aid for public environmental issues desperately and has no 
lesser a need than NSW. 
 
The referrals to the Commonwealth under Commonwealth Environmental legislation for 
assessment of development proposals with impacts on Commonwealth environmental matters are 
consistently higher for Queensland than the number of referrals for any other State. 
 
 
5. Proposals for Changes to Civil Law Legal Aid Scheme 
 
Recommendation: 
 
That the Guidelines or eligibility for the Civil Law Legal Aid Scheme are amended to include 
public interest environmental and planning cases, including test cases. 
 
That for such cases, there is: 

1. no requirement that the court has power to award costs; 
2. no means test;  
3. the outlays that may be paid include such things as experts’ fees and part barristers’ fees; 

and  
4. a cap on the total outlays granted under this category per annum.  

 
We ask LAQ in conjunction with the State Attorney–General to make a grant to the fund sufficient 
to ensure that each year the total granted outlays under this public interest environmental category 
may total $270,000. That figure will enable between 8-10 important public interest environmental 
cases to be run. 
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APPENDIX – EDO Alert! on the Nathan Dam Case issued 30 July 2004 
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A win for QCC and WWF Australia! 

This morning the Full Federal Court (Black CJ, Finn and Ryan JJ) delivered a unanimous joint 
judgement dismissing the appeal by the Commonwealth Minister for the Environment and Heritage 
against the decision of Justice Kiefel in the Nathan Dam case.  

That is, QCC and WWF Australia represented by EDO Qld and barristers Stephen Keim and 
Chris McGrath won for the environment again! 

The Court also ordered the Minister to pay QCC and WWF Australia’s costs of the case. 

 

What does this mean for the proposed Nathan Dam, and other development generally? 

The Minister’s original decision that the EPBC Act did not require him to consider the downstream 
pollution by irrigators as an impact of the construction and operation of the dam was wrong - those 
impacts were relevant according to the Full Federal Court. The decision on the “controlling 
provisions” (ie relevant matters of national environmental significance to be addressed in subsequent 
assessment) must now be re-made according to the proper interpretation of section 75(2) as given by 
the Full Court. The Minister’s decision prescribing a public environment report as the level of 
environmental assessment must also be re-made. 

If the Minister agrees with a report by the Great Barrier Reef Marine Park Authority which found 
that the impacts on the Reef from irrigation practices will be significant, the Minister must include 
the World Heritage values of the Reef and migratory species as controlling provisions for the 
assessment of the action, and must decide afresh what level of environmental assessment is 
appropriate. If significant impacts on the Reef are found to be likely, it may be that a public 
environment report is not a sufficiently thorough environmental assessment and that a more detailed 
Environmental Impact Statement or even a Public Inquiry should be required. 

The Minister will base the final decision on whether to approve the dam or not on the environmental 
assessment document, and can still approve the action even if there are likely to be adverse 
significant impacts on the Reef. When that time comes, we hope that new Minister Ian Campbell 
will take this opportunity to refuse approval for the Dam and protect our important matters of 
national environmental significance.  

In summary, the case may not stop the dam, but it will require a proper, broad consideration of the 
actual impacts of the dam (including the impacts of irrigated agriculture facilitated by the Dam).  

Most importantly the case establishes the principle of a broad scope of inquiry into the impacts of 
proposed actions, a principle which will now apply to all EPBC Act referrals of proposed actions 
made to the Minister. The decision may also broadly influence state-level environmental assessment 
processes, but these decisions are made under their own specific laws. 
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The case therefore has excellent implications for all environmental assessment under the 
EPBC Act in the future, with the Minister required to take a broad approach to adverse 
environmental impacts of proposed "actions", be they dams or not! This means better, more 
thorough Commonwealth environmental impact assessment! 

 

What in essence did the Full Court say? 

Background 

As readers know, the case was primarily concerned with whether the impacts on the Great Barrier 
Reef from agriculture (and associated chemical application and run-off) which would be facilitated 
by the Dam should be considered an impact of the Dam itself.  

Within that context, the case boiled down to the interpretation of the section 75 process of 
Ministerial consideration of “all adverse impacts” of an action. This step of the process is relevant 
for the Minister to then determine if those impacts were likely to be significant impacts on a matter 
of national environmental significance, hence determining controlling provisions and required 
environmental assessment. 

The Full Court decision 

The Full Court found that “all adverse impacts” was not confined to direct physical impacts but 
included indirect impacts and effects “which are sufficiently close to the action to allow it to be said, 
without straining the language, that they are, or would be, the consequences of the action on the 
protected matter” (paragraph 53). 

The Full Court further held that the width of the section 75 enquiry “in each case will depend on its 
facts and on what may be inferred from the description of the “action””, and agreed with Justice 
Kiefel that “the Minister can exclude from further consideration only those potential impacts “which 
lie in the realm of speculation”” (para 61). 

The Full Court went on to clarify that the consequences of the actions outside the control of the 
proponent but reasonably imputed as within the proponent’s contemplation (such as the impacts of 
actions of third parties) are impacts of the proponent’s proposed action (paragraph 57). 

Because the referral document described the potential for cotton ginning and expansion of the 
existing cotton growing industry, the Full Court held it was “inescapable” that irrigation of cotton 
crops was within the contemplation of SUDAW as the proponent of the Dam.  

 

Where can I read the judgement? 

The landmark judgement Minister for the Environment and Heritage v Queensland Conservation 
Council Inc. and WWF Australia [2004] FCAFC 190 (30 July 2004) is available on Austlii via 
http://www.austlii.edu.au/au/cases/cth/FCAFC/2004/190.html or contact EDO Qld for a hardcopy.  

 

Could the Minister appeal again? 

The Minister has 28 days to decide whether to seek special leave to appeal the Full Court’s decision 
to the High Court of Australia.  



Environmental Defenders Office (Qld) Inc. and Northern Qld (Inc.) 
 

Submission on LAQ Review of Civil Law Services Consultation Paper 
July 2005 

 

 

Page 13 of 13 

We will keep readers informed of the Minister’s actions – be they an application for special leave or 
a reconsideration of his section 75 decision on the controlling provisions for the environmental 
assessment of the proposed Nathan Dam. 

30 July 2004 
 
For more information, contact Jo Bragg or Larissa Waters at EDO Qld. Why not join or 
donate to EDO so we can continue to run test cases like Nathan? See our memberships-
donations form on our website www.edo.org.au/edoqld.   

 

EDO Qld would like to congratulate and thank barristers Stephen Keim and Chris McGrath for the 
tireless effort they put into this case, resulting in thorough and convincing written and oral 
arguments which ultimately led to the win! And similar congratulations of course go to the clients, 
QCC and WWF, for their courageous decision to pursue this case in the Court despite possible 
crippling adverse costs orders if they did not succeed. 


