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Summary

There are still no Queensland or federal laws wlaoh specifically designed to deal with
climate change (either mitigation or adaptationpré&bver, the existing biodiversity laws were
drafted before climate change was a political tgaio they do not recognise climate change
as a major threat to biodiversity (increased teiupees, water shortages and more extreme
weather events, all of which will change the ecglag the landscape and threaten our
sensitive native wildlife and flora), nor expligithddress how to deal with climate change.

However, some other existing environmental lawdatbe interpreted to impose requirements
regarding climate change. It is doubtful that withdurther amendment these laws will be
sufficient to protect biodiversity from the ravagefsclimate change, particularly when the
non-legislative climate change policies of the Qist#nd government are also insufficiently
focussed on biodiversity. The need for specifimelie change laws is clear, with special focus
on biodiversity.

The full paper examines existing laws that proteotliversity and analyses whether climate
change is considered, and also looks at existing Mhich could be interpreted to impose
climate change requirements and be used to prioiediversity.

In summary, the main laws relevant for biodivergitgtection and climate change are:

1. The Nature Conservation Act 1992 (QId) — which protects national parks and
threatened species. Conservation orders to stagnaatontributing to climate change,
or listing (or upgrading) of species as vulnerabke/threatened could occur because
of climate change, but the Act has not been admeir@d this way to date.

2. The Vegetation Management Act 1999 (Qld) — which regulates tree clearing and in
some cases protects threatened species habitaevdowegetation is not protected on
the basis of its biodiversity or carbon values.

3. Thelntegrated Planning Act 1997 (Qld) (“IPA”) — which regulates town planning for
development and sets the process for assessmaewvelbpment applications. It can be
argued that climate change is a relevant considerat development assessment. A
State Planning Policy on Climate Change is expesbech.

4. The Environmental Protection Act 1994 (Qld) — which regulates activities that cause
pollution or environmental harm. A recent courtecas greenhouse gas emissions
from coal mines has shown the need for strongevigioms which clearly require
consideration of emissions from all aspects of itaing cycle and which oblige
conditions to avoid, reduce or offset emissionsgamposed.
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The Coastal Management and Protection Act 1995 (Qld) — which protects and
manages the coastal zone, including coastal bicgitye by regulating coastal
development primarily through State and Regionadstal Management Plans. These
plans mention storm surges but are insufficientiplemented through IPA.

Queensland’s 200&reenhouse Strategy and 2007Climate Smart 2050 Strategy make
scarce mention of biodiversity, but the 200lWmate Smart Adaptation Plan 2007-
2012 has some actions focussed on biodiversity. Howagee of these policies have
legislative force.

. Federally, théenvironment Protection and Biodiversity Conservation Act 1999 (Cth) —

which requires actions that are likely to havegmicant impact on specified “matters
of national environmental significance” to get femleapproval before proceeding.
However, court cases have been unsuccessful inriregigreenhouse gas emissions to
be considered, and EDO continues to advocate fer iticlusion of a specific
greenhouse gas trigger in the Act.

Federally, the 200Mational Biodiversity and Climate Change Action Plan has some
strong statements and actions about protectingivamgity from climate change, but
implementation has been poor and the Plan hasgmnsld#ve force.

About EDO and our climate change work

The Environmental Defenders Office Qld (*EDO QIdi3} a non-profit public interest
environmental and planning law community legal oenEach year we provide legal assistance to
hundreds of members of the community, both indigldiland members of established groups, on
environmental and planning issues, including claratange.

EDO QId is an active and independent leader irfifie¢ against dangerous climate change. In the
last 2 years we have:

run a test case on greenhouse gas emissions anchioea against Xstrata Mine in the
Land and Resources Tribunal and Court of Appeat (@an was then over-ridden by
special legislation to approve the mine withoutsidaring climate change);

drafted and advocated for changes to planning tawsduce greenhouse gas emissions;

lodged submissions on the Queensland Governmeliitigaté Smart Adaptation Paper
and Climate Smart 2050 Policy; and

run a successful seminar for industry with the @gkad Conservation Council entitled
“The legal responsibility for greenhouse gas ernaissifor coal mined in Queensland”;

spoken out as an independent public voice on tpebgaveen government policy and
necessary action.

EDO QId continues to work with major environmenoygps including the Qld Conservation
Council to advocate for government take speciftiado mitigate climate change, and is also
currently working with environmental barrister Dhi& McGrath to identify existing legal
avenues to challenge actions which emit large amtsoafrgreenhouse gases.

! We subsist off limited funding from the State dfeHeral Legal Aid program, so we rely on membesshipd
donations from the public to continue our valugiblic interest environmental law work. Please joirdonate
to EDO QId using the form atww.edo.org.au/edogld/edogld/membership%20form.doc
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To keep up to date with this and other EDO workairBronwyn edogld@edo.org.ato
subscribe to our free monthly e-Bulletin (se@w.edo.org.au/edoqgld/new/news.hymil

1. Nature Conservation Act 1992 (Qld)

(i) What does it do to protect biodiversity?

The Nature Conservation Act is the legislation thatablishes protected areas (including
national parks) and protected species. All prote@esas are protected by the Act from
unlawful interference with their natural or cultuvalues, and native species are protected by
this Act from unlawful “taking” (which includes HKihg, injury or harm, but not by habitat
loss). Any member of the public can take an offentdeCourt to restrain the unlawful taking
of species or the unlawful interference with prégdcareas. A defence to unlawful taking is
that it happened in the course of an otherwiseubadtivity which was not directed towards
the taking and which taking could not have beeasomably avoided” — in the context of land
clearing for an approved residential developmdns, would mean the developer was obliged
to employ wildlife spotters and catchers to cateti eelocate native wildlife.

EDO QId successfully represented Dr Carol Bootkaart against two lychee farmers using
electrified wire grids to kill flying-foxes to prett their crops The decisions establish that the
defence outlined above does not apply becauseritie @&ye intended to kill or harm the bats,
irrespective of the motive being crop protectiore Wope that these cases will spur the EPA to
finally EPA ban electric grids and cause farmersswatch to non-lethal crop protection
methods like netting, which are more effective m@pcprotection, cost effective, and do not
kill wildlife. These cases were able to be takerDinyBooth because public enforcement rights
were added to thBature Conservation Act in late 2004 after advocacy by EDO lawyers and
Dr Booth.

The Act allows for Conservation Plans to be devetbfior any native wildlife, class of
wildlife, native wildlife habitat or area of intese Currently there are Conservation Plans for
koalas, crocodiles, macropods, whales and dolplaind protected plants. ThBature
Conservation (Koala) Conservation Plan and Management Program 2006-2016 commenced
on 2 October 2006. This Plan and Program are degignprotect remaining koala habitat, by
setting the rules for when development in koalaitaglwill not be permitted. However, in
EDO'’s view the Plan is not strict enough on exixecindustries or “committed development”
(existing approved development or development thabnsistent with the town plan and the
SEQ Regional Plan). The Plan does not stop conundexelopment and can only in some
cases require that the development be designesdirooted or operated in a way that mitigates
adverse impacts on koalas or koala habitat. ThdakK@Ganservation Plan and Management
Program can be downloaded fremwvw.epa.qgld.gov.au/publications?id=1950

(i) How does it deal with climate change?

The Act does not explicitly mention climate changeywever some sections of the Act could
be used as a basis for climate change action (ththegAct has not been administered in this
way yet).

The definition of “biological diversity” in the Acis the natural diversity of native wildlife,
together with the environmental conditions necgsg&artheir survival, including the diversity
of climates between regions (section Néture Conservation Act). Some protected areas
(national parks (scientific), World Heritage managat areas and forest reserves) are to be

2 Booth v Yardley, www.edo.org.au/edogld/edogld/new/Alert%2030%20No0@&pdf andBooth v Frippery Ptd Ltd
and Thomas, www.edo.org.au/edogld/edogld/new/Alert%20Booth%2@@%rippery%20Rehearing%20Win.pdf
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managed to protect the area’s biological diverdity the greatest possible extent. By
implication, this includes protecting their exigfirclimate. Similarly, protected (native)
wildlife is to be managed to conserve the biologdiaersity of the wildlife to the greatest
possible extent and to identify, reduce or remdwedffects of threatening processes relating
to wildlife.

Under the Act, a threatening process is one thaapsble of threatening the survival of any
protected area or protected wildlife or affectihg tapacity of the area of wildlife to sustain
natural processes. Clearly climate change woultdhitdefinition. Under the Act, the Minister
is able to prepare a Conservation Order which cahilpit or control a specified threatening
process, if the Minister is of the opinion thatetitened wildlife, declared critical habitat,
declared areas of major interest or protected asasubject to that threatening process. The
Minister could conceivably make a very broad Covaon Order to regulate climate change
in the biodiversity context, but has not done sddte. This is something that conservationists
could advocate for.

The Act does list susceptibility to threatening qesses as part of the criteria for listing
species as endangered, vulnerable, rare, or nesateéhed. Therefore species could be listed,
or upgraded to a higher conservation status (winicteases penalties for illegal “taking”, and
which enables greater options for management) @n kthsis of their climate change
susceptibility.

2. Vegetation Management Act 1999 (Qld)

() What does it do to protect biodiversity?

The Vegetation Management Act is the legislationcWhregulates tree clearing and in some
cases protects threatened species habitat.

In 2004 the state government revised these laws pdrased out broadscale clearing in
Queensland, which was an excellent outcome forlfgldHowever, the Act still has its
limitations for protecting biodiversity in the umbacontext, as the Act generally does not
protect non-remnant vegetation (which can stillviatable habitat) from clearing. Also, in
urban areas, these state-wide clearing rules opplyawhere vegetation is part of an
Endangered Regional Ecosystem, so there is nogbimtegiven to Of Concern or Not of
Concern Regional Ecosystems in urban areas. Evastewdin urban area does contain an
Endangered Regional Ecosystem, there are still ptiens from the need to get a tree
clearing permit, such as where the clearing isfeingle residence or for a firebreak.

Where vegetation proposed to be cleared in an uabaa is Endangered and the purpose of
the clearing is one which requires a permit (suximecessary built infrastructure where there
IS no suitable alternative site), the clearing wiled to meet the criteria in the Regional
Vegetation Management Codes. These codes protebtthitat of threatened wildlife, but also
allow clearing of an area as long as an offseutffctent merit is provided elsewhere — which
is no help to the wildlife on the site to be clehr&he public have no appeal rights against the
grant of tree clearing permits, but can take actiothe Courts if clearing is not done in
accordance with the conditions on the permit.

Under the Act, the Minister has the power to deckreas of “high nature conservation value”
if they are wildlife refugia, centres of endemisaneas of vegetation that contribute to the
maintenance of biodiversity or areas that makgmaifstant contribution to the conservation of
biodiversity. These areas (even if non-remnant) ldidlben receive the same protection as if
they were endangered vegetation. Sadly, these gdveee never been used.
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Council vegetation clearing laws can also regutedée clearing in the urban context, but
clearing is generally allowed if vegetation is eett to property or safety. There is no public
enforcement for breaches of local vegetation ahgglaws so only the Council can prosecute
someone who breaches the local laws.

(i) How does it deal with climate change?

Despite the Act having as one of its seven purptsesgulate clearing vegetation in a way
that reduces greenhouse gas emissions, the Actohdeen used in this way. Only vegetation
which is threatened is protected, so vegetationoisvalued for its biodiversity values or
carbon sink values. This is a point on which covesgonists could advocate for change.

3. Integrated Planning Act 1997 (Old3

() What does it do to protect biodiversity?

The Integrated Planning Act is the legislation whiegulates town planning for development,
and sets the process for assessment of develo@pltations.

Most biodiversity loss in South East Queenslandaissed by habitat destruction for urban
development. Developments like housing or induistastates often involve vegetation
clearing and other activities which disturb wildlifso it is useful to understand what the
Integrated Planning Act says about how and wheeldpwment can proceed.

“Development” is broadly defined in the Act and ludes building work, operational work,
material change of use (rezoning) and subdivisidrere are different tiers of development,
most of which require a permit from Council to pged. Sometimes the permission of other
government departments is also needed, such ag whkres protected by those Departments
will be impacted.

Where development is “impact assessable” and isréided for public comment, the public

can lodge submissions objecting to the developmdmth must be considered by Council.

Council decides the application by considering ¢hesbmissions and checking whether the
development application complies with the town piag scheme’s vision and rules for what

development can occur on the site. If Council makedecision to approve development,
people who have made valid submissions to Couhaltithe development application then
have the right to appeal Council’'s decision to Bianning and Environment Court, which

decides afresh whether the development should gadabn the site, and in what form.

In June 2005 the South East Queensland RegionalvWa enacted by the state government,
which limits the extent to which urban subdivisioan occur outside the “urban footprint”.
While IPA does not allow local governments to plahdevelopment outright, development
that is inconsistent with the Regulatory Provisia@ighe SEQ Regional Plan is prohibited.
Local Councils must reflect these rules in themnpling schemes, through Local Growth
Management Strategies which are currently beingeldped. However, there was no
additional protection given by the state governmenareas of greenspace within the urban
footprint, and outside the footprint, nature comaéon areas were lumped into a category
called “regional landscape and rural productionaarand so again received no special
protection.

% For more information about town planning laws &gl the public can participate, see EDO’s Planhiagy
Factsheets online atww.edo.org.au/edogld/edogld/factsheets/factsheets.
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(ii) How does it deal with climate chang®

Despite lacking specific reference to climate clertbe development assessment provisions
within IPA may already have the scope to includassessment of climate change impacts in
planning and development decision making:

(@) The stated purpose of IPA is to seek to achievelogmal sustainability, by
coordinating and integrating planning, managing t®velopment process, and
managing the impacts of development on the enviesrimWithin the purpose of
achieving ecological sustainability, IPA refersbimth the precautionary principlethé
principal that lack of full scientific certainty should not be used as a reason for
postponing a measure to prevent degradation of the environment if there are threats of
serious or irreversible environmental damage,” and theprincipal of intergenerational
equity. In assessing impact assessable developonedgveloping planning schemes,
decision makers must advance or have regard tpulmose when making decisions.
There is scope for a submitter to argue that thectibe of ecological sustainability
requires an assessment of greenhouse gas emissidndimate change in planning
and development decisions.

(b) In assessing impact assessable development, assgssranagers are by definition
obliged to assess the environmental effects of ggeg development and the ways of
dealing with those effects. There is scope foulanstter opposing a development to
argue that an assessment of the environmentalteffé@ development must include
an assessment of greenhouse gas emissions antkatinaage.

(c) In assessing impact assessable development, assesEse manager’'s decision must
not conflict with the planning scheme, unless themes “sufficient grounds” to justify
the decision despite the conflict. “Groufids defined in IPA to mean matters of
public interest. There is scope for a submitteratgue that impact assessable
development should be refused on the basis of tdirchange considerations as a
ground in the public interest.

IPA is currently under review, and the 2007 IPAd&ef Agenda calls for more State Planning
Policies, including one on climate change. TheeSRdanning Policy (SPP) for climate change
will require areas vulnerable to climate changeb&oidentified in planning schemes and
appropriate development controls are exercisednimh @djacent to those areas. This is a
welcome first step towards comprehensive plannmygcfimate change, but SPPs cannot
guarantee achievement of the desired outcome, asd® must only “have regard to” them
when assessing development proposals. A furthecieety is that SPPs only apply to
development which is approved under thtegrated Planning Act. Larger scale infrastructure,
mining and transport infrastructure are not affédig SPPs.

4. Environmental Protection Act 1994 (Old)

() What does it do to protect biodiversity?

The Environmental Protection Act is the legislatismich regulates activities that cause
pollution or environmental harm. The object of thst is to protect Queensland’s
environment while allowing for development that noyes the total quality of life, both now
and in the future, in a way that maintains the egichl processes on which life depends
(ecologically sustainable development). While not specifically designed to protect

* Thanks to EDO QId Solicitor Anita O’Hart for heprttributions to this section of the paper.
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biodiversity, the definition of “environment” doesclude ecosystems and their constituent
parts and all natural and physical resources.

The Act prohibits the carrying out of listed “Ensimentally Relevant Activities” (ERA)
without an approval from the EPA. Similarly, otlaativities which will cause environmental
harm or nuisance are unlawful without a permit.

Mines are dealt with under this Act and another, Aaddministered by the EPA and the
Department of Mines respectively. In assessing mgimipplications, the Mines Minister has to
consider (amongst other things) whether there lvéllany adverse environmental impact and
whether the public right and interest will be poiged. The EPA must consider (amongst
other things) the principles of ecologically susédile development.

(i) How does it deal with climate change?

The Environmental Protection Act has recently besed to argue that greenhouse gas
emissions should be a consideration when decidimgthver to licence new coal mines.

In the Xstrata Case, EDO QIld acted for the Queadstzonservation Council and argued that
the current law required consideration of greenb@éas emissions, and that conditions should
be imposed to require the mine to avoid, reduceftset the emission from the mining,
transport and use (including burning after expagrittird parties) of the coal. The Tribunal
President doubted the science of climate chandahbtidecision was overturned by the Court
of Appeal on an unrelated procedural point, and baok for re-hearing. In a shocking move,
the Queensland government then passed specidlatemisto approve the mine in question,
without full assessment of its climate change inpand without imposing any conditions
requiring emissions to be reduced or offset. Tt d¢aghlights that whilst there may be scope
to consider greenhouse emissions within the lagisiawithout stronger provisions which
clearly require consideration of emissions from adpects of the mining cycle and which
oblige conditions to avoid, reduce or offset enwissito be imposed, the Act is ineffective to
deal with climate change.

5. Coastal Protection and Management Act 1995 (Qld)

() What does it do to protect biodiversity?

The Coastal Protection and Management Act is thisliion which protects and manages the
coastal zone, including its biodiversity, primarilyrough Coastal Management Plans. The
State and Regional Coastal Management Plans whiaghder the Act and contain most of the
detail have chapters on conserving nature, whiatlude broad “coastal management
outcomes” and principles and policies for protegtanastal resources, values and managing
pressures on those resources. In practice thesaméots have been applied to regulating
coastal development rather than coastal managemeeihabilitation.

The SEQ Regional Coastal Management Plan maps efeasstal biodiversity significance
and requires local town planning schemes to identiese areas as valuable features and
include measures for their conservation and manager@riteria for development assessment
are listed, including that development does notubcehere it will result in the loss,
degradation or fragmentation of areas of coastalibersity.

The State and Regional Coastal Plans are treat8thtess Planning Policies for the purposes of
IPA, meaning they must be taken into account byassessment manager (usually the local
Council) when assessing development applicatiomsveier, this means that Council must
only “have regard to” the documents, and in practitey are frequently undermined. The
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State and Regional Coastal Management Plans mugtvée an elevated status under IPA so
that its provisions must heplemented, if they are to truly protect biodiversity.

The State and Regional Plan are also consider&tage’ Interest” when developing local town

planning schemes, meaning that the Planning Mincste require the State Coastal Plan to be
reflected in local planning schemes and must atssider the State Plan prior to designating
land for community infrastructure. However in preet the details of the State or Regional

Plans are not clearly and thoroughly implementetbaal planning schemes as part of the
process of doing the state interest check on tredil planning schemes

Until these improvements occur, the Act and Staie Regional Coastal Management Plans
will continue to be toothless tigers for protecthigdiversity.

(i) How does it deal with climate change?

Provisions of the State Coastal Management Plareagdlimate change issues. Section 2.2.4
of the State Plan deals with storm tides, cycldfects and related inundation and recognises
these as ‘coastal hazards’. The State Plan regihiatéghe associated risks of coastal hazards
are minimised, including by carefully consideringvdlopment in coastal risk areas and
wherever possible retaining those areas undeveloped

However, until Councils are obliged to comply witie State and Regional Plans (rather than
simply “have regard to” them), these provisiond wdlntinue to be ineffective.

6. Queensland Climate Change Policies

Queensland’s 200@reenhouse Strategy and 2007Climate Smart 2050 Strategyake scarce
mention of biodiversity, but the 200Zlimate Smart Adaptation Plan 2007-2012 has some
actions focussed on biodiversity, including:

e Action 43 (by mid 2009): Review available options and mechanisms to matage
impacts of climate change on Queensland’s at-gsisygstems;

e Action 44 (by end 2012):dentify critical information gaps in the undersdiang of the
impacts of climate change on biodiversity, and idgmthe priorities for research;

e Action 45 (by end 2010)Develop climate change information and advice fioren that
can be effectively included in conservation anduredtresource management programs
such as protected-area planning, design and mamageroorridor and landscape
planning; species management and planning; prilate conservation initiatives;
regional natural resource management planningopdsieasehold land management;
water-quality improvement planning;

e Action 46 (by end 2011):Continue to implement Queensland’s responsitslitre the
National Biodiversity and Climate Change Action Plan, including review of the plan
during 2007;

e Action 47 (by end 2012):Work with the Great Barrier Reef Marine Park Authoto
implement joint initiatives that address climatarbe in the Reef region;

e Action 48 (by end 2012)Undertake qualitative assessments, monitoringnaodelling
of the likely impacts of climate change on vegetatiypes, grazing land and cropping
land. Advise and help landholders to manage chgrigimdscapes;

e Action 49 (by end 2010):Work with regional natural resource managemenidsotb
communicate the best available information abouthate change projections and
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potential impacts; ensure climate change issuexamsidered in the next review of
regional NRM plans and investment strategies;

e Action 50 (by end 2011):Improve models for sediment movement and salinity
intrusion in coastal and riverine environments nigwge they incorporate sea-level rise;
increases in rainfall intensity; changes to sedimmipply; impacts on engineering,
nourishment and other management measures.

However, none of these policies have legislativedo

The Queenslandlimate Smart 2050 Strategy is currently under review and an Issues or
Discussion Paper is expected in May 2008. You miai 0 comment on the need to properly
address biodiversity in the Strategy in your sulsiors.

7. Federal Environment Protection and BiodiversityConservation Act 1999 (Cth)

() What does it do to protect biodiversity?

The ‘EPBC Act’ is the federal legislation that mrotis federally listed threatened species,
migratory species, World Heritage Areas, Ramsalands, and other areas of importance.

It does so by establishing a referral and assedsmpr@cess which requires the federal
Environment Minister to approve any action whichlikely to have a significant impacn a
matter of national environmental significancEehis is an extra tier of approvals which a
developer must get before proceeding, so can Weluse conservationists to use to attempt
to stop or get conditions on the development tdgutothose federal matters. There is no
appeal against the merits of a decision to appfowveefuse) development, but the Minister
must follow the proper process or be subject tacjabtreview.

This Act was successfully used by Dr Carol BootRd@1 to stop another lychee farmer using
electric grids to kill Spectacled Flying-foxes toofect his crop. The Judge found that the
farmer had killed almost 20% of the entire popwolatof that species, which was a “significant

impact”, without having an EPBC permit. The farnseibsequently applied for an EPBC

permit and this was the first refusal by the Mieistf such a permit (there have been only four
to date since the Act commenced in 2000).

(i) How does it deal with climate change?

The Act does not explicitly address climate charttmvever, the Act requires the Minister to
consider “all adverse impacts” of an activity whaeciding whether EPBC Act approval is
required - so it would seem plausible to argue ttlahate change impacts should be
considered.

Yet this argument was unsuccessful in the firsefatdclimate change court case in 2005-6
(the “Bowen Coal case” in the Federal Courtin that case EDO North Queensland
representing Wildlife Whitsunday argued that thevegoment had failed to consider the
climate change impact of the mining, transport ase (burning) of coal from two large coal
mines in Central Queensldh@n the process of considering whether federaésmsent of the
mines was required because of any likely signiticempact on matters of national

® Wildlife Preservation Society of Queensland Proserpine/Whitsunday Branch Inc v Minister for the Environment &
Heritage & Ors [2006] FCA 736 (Dowsett J). For more informatioe se
www.edo.org.au/edond/images/stories/documents/Me2iiRelease%20FINAL%20-%2015%20June%202006.pdf
® The mines were expected to produce 48 million ésrof coal over the next 15 years, equivalent tugah.5% of
Australia’s annual emissions each year, or 0.04%ladal emissions. This evidence could not be pfbte the Court
as the proceeding was a judicial review (not meetsew — not available under the EPBC Act).
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environmental significance). The government foune mines were not likely to have that
impact, and the statement of reasons for thoseidasi made no mention of the consideration
of greenhouse gas emissions. However, two weekgrédfial, the government filed an
affidavit saying they had considered greenhouse egassions from the mines and had
concluded that when judged against the scale df pessent and future global emissions, the
emissions from the mines would not be measurabldeanttifiable, and, therefore, would not
be likely to cause a significant impact on mattraational environmental significance (like
the sensitive Great Barrier Reef or Wet Tropice)geted by the EPBC Act.

Wildlife Whitsunday unsuccessfully argued that sinke EPBC Act operates nationally (not
internationally), the question of significance slilble addressed by asking whether the
contribution to global warming of the likely emigas from the mines are significant at the
national level compared with other actions in Aalsr contributing to global warming. The
judge dismissed these arguments and found thag $giere was no specific link between the
emissions from the mines and any discernible impach protected matter, the mines did not
require federal approval. The judge was particyldubious about whether the burning of coal
overseas could be said to cause an impact on ampattected by the EPBC Act.

The case highlights the need for law reform of HRBC Act to require decision makers to
consider the greenhouse gas emissions of largenghprojects and other emitting activities.
EDO has long been advocating for a greenhouse rggget to be included in the Act, to
require the federal government to assess actionshwdmit more than 500,000 tonnes of
greenhouse gases each year. This is somethingahs¢rvationists could advocate for.

Existing provisions of the EPBC Act allow the Mitgs to declare a process to be a “key
threatening process” (if it threatens the surviahlundance or evolutionary development of a
native species or ecological community) for whicttlaeat abatement plan” may be made.
Threat abatement plans can be made federally conjunction with states, to provide for the
research, management, and any other actions negdéssa@duce the impact of a listed key
threatening process on a threatened species avgécall community. Threat abatement plans
for key threatening processes bind the CommonweaalthCommonwealth agencies, and thus
guide government action, but it is not an offermean individual to breach a threat abatement
plan. Land clearing has been listed as a key thmesj process since 2001, but a threat
abatement plan has never been made. These pravisouid be used to deal with climate
change impacts on biodiversity, and the new fedg@lernment could be lobbied by
conservationists on this point.

8. Federal climate change and biodiversity policy

In 2004, the Natural Resources Management Minate@ouncil released thélational
Biodiversity and Climate Change Action Plan’. This Action Plan contains objectives,
strategies and actions to:

e improve understanding of the impacts on climatengkeaon biodiversity (Objective 1);
e increase awareness of climate change impacts anchpacity to respond (Objective 2);

e minimise the impacts of climate change on inlandaéig and semi-aquatic ecosystems
(Objective 3);

e minimise the impacts of climate change on marirstyaine and coastal ecosystems
(Objective 4);

” Available fromwww.environment.gov.au/biodiversity/publicationstohp/pubs/nbccap.pdf
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e minimise the impacts of climate change on nativeetg#rial species, communities and
ecosystems (Objective 5);

e minimise the impact of invasive organisms on biedty in future climates (Objective
6); and

» factor the impacts of climate change on biodivgrsito natural resource management
and land-use planning (Objective 7):

o Strategy 7.2: Incorporating consideration of climate change iotpaon
biodiversity into land-use planning and land-usange programs.

Action 7.2.1 Review new land-use and reserve planningcigsli

strategies, programs and planning 2006 instrunterttske into account
current and future impacts of climate change omlibersity and make
provision for adaptation to occur (all jurisdictg)n

o Strategy 7.3: Incorporating consideration of the impacts of @i change
when listing threatened species and ecological conmnes and, in planning
for the recovery of these species and ecologicahngonities, ensure
prioritisation.

Action 7.3.1 Include consideration of impacts associated witmate
change in decision-making 2007 processes to lisatened species and
ecological communities under national and statettey legislation (all
jurisdictions).

Action 7.3.2 Include in recovery plans for species and ecohdgic
communities threatened by climate change:
0 an assessment of adaptation requirements

o a list of priority actions appropriate to circumstas which may
include ex situ conservation, vegetation linkageservation, and to
reduce the threat of fire and invasive species gemant (all
jurisdictions).

* This denotes a shared responsibility between rgshef government, but may not
be relevant to all jurisdictions.

Responsibility lies on each of the state and fddgraernments to implement those laudable
actions, however the Plan has no legislative fame it appears that little progress has been
made. This is something that conservationists cadiecate for.

Paper prepared by Larissa Waters, EDO QIld Solicdxpril 2008.
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