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:'THE APPLICANT CLAlMS THAT ' o

The Parties

1 3 The applicant is an incotporated non-profit association under the Associations
Incorporation Act 2009. ' |

2 , * The first respondent is the NSW Minister for Ptanning and Infrastructure. and:

(a) By instrument of delegation, dated 18 November 2008 (and published in the '
New South Wales Government Gazette No, 165, 5 December 2008), the
_ Pfanning Assessment 'Commission_(PAC) was conferred with the Minister's
powers and functions under s.75J Environmentaf'P!anning-and Assessment
Act 1979 (EP&A Act) to determine major project applications for which a

statement disclosing a reportable political donation had been made,

(b) By mstrument of delegatlon dated 28 September 2010 (and pubhshed in New
South Wales Government Gazette No. 118, 1 October 2010), the Minister for
PIanmng detegated his powers under ss.750 and 75P EP&A Act to the PAC
with respect to the concept plan application for the Gloucester Gas Project.

3 The second respondent is AGL Upstream Infrastructure Investments Pty Ltd which
is incorporated under the Corporatfons Act 2001 (Cth) and is the proponent for the
purposes of that definition in s. 75A of the EP&A Act (the proponent)



P_arti_cUIare
) “Gtonoester “Gas Projectr Environmental Assessment’, dated

November 2009 |dent|f|ed AGL Gloucester LE Pty Ltd as the operator
of PEL 285 proponent ' '

i, Letter dated 30 August 2010, AGL Upstream  Infrastructure
. Investments Pty Lid advised the Department of Planning that AGL
Gloucester LE Pty Ltd had been renamed. as AGL Upstream

Infrastructu're_ Investments Pty Ltd.
Part 3A concept plan and major projec.t‘.

4 : - On 31 July 2008 an application was made for concept plan and major projec't.‘ '
approval in respect of a coal seam gas extraction, processmg, and transportation

system at Gloucester which involved:

(a) Concept plan approval for a potential gas'exttaotio'n area of approxim'atelyr
210km2 (also referred to as gas field development area (GFDA)), and

. (b) Project approval for extractlon w:thin a portion of the 210km2 S|te (Stage 1 g
GFDA). ‘

5 By written application and. accompanying letter- dated 30 and 31 July 2008
respectively, the (then) proponent sought concept plan approval for the following: '

(a) Gas wells and gathering lines within a field area, |
~ (b) A central prooessing feciiity,'and

(&) A pipeline corridor of 1 km width from Stratford to Hexham,
(the concept plan}.

8 By that same written application and accompanying letter dated 30 and 31 July
" 2008, the proponent also sought concurrent. prolect approval for Stage’ 1 GDFA,

mclud:ng the following:
(&) 60-90 gas wells,
by A oentral processmg facmty, and

(c) A 100m wide plpelzne corridor within the 1 km concept corridor from Stratford

to Hexham,

" (the major project).



7 By letter dated 11 August 2009 AECOM, on behalf of the proponent, advised the
Department of Planning of the following amendments to the concept. and major

project appllcatlon for which approval was sought

(a) Change to the Iocatlon of the Central Processmg Facility (CPF) and mclusmn
of a second CPF location for PrOJeot Approval, on the condition that only oné
CPF wouid be constructed at one of the assessed locations only,

(b) Inclusion of a smaII scale 15 megawatt (MW) ancrllary power generat:on
facmty within the footpnnt of the CPF

{¢) Inclusion of a constructlon workforce camp durlng the dnlllng program in the -
Stage 1 GFDA, and a construction workforce camp for the construction of the

gas transmission pipeline, and

{d) Minor amendments to the ahgnment of -the 100 m Pro;ect Area plpellne "

_ corridor.

8 | On or about 11 November 2009 an env:ronmental assessment for the concept plan
and concurrent project apphcatron (EA) was submltted to the Department of

Planning and Infrastructure and which sought approvai for up to 110 gas wells.

9 On or about 30 July 2010, a report entitied “Preliminary groundwater assessment

| and' initial hydrogeologrcal modei" (preliminary groundwater -and

hydrogeologlcal report) prepared by SRK Consultlng (Australasra) Pty Ltd was
submitted to the Department of Plannlng

10 In or about November 2010, the Director-General issued- report under s. 75I of the

' EP&A Act.
n In respect of the impact of both proposals on groundwater

(a) The Dtrector General 5 Requrrements issued pursuant to s.75F (DGRs) dated -
26 August 2008,- |de_nt|f|ed groundwater as being a key issue to the concept
plan and major project application, | '

(b) The DGRs _dated 26 August 2008, also identified a general en\nronmentat risk
analysis as being a key issue to the concept plan and- major project

appltcatton

(c) The PAC determination report, entitied “Concept and Project Application for
Gloucester Gas Project’ (PAC determmatlon report), dated 22 February "
2011, identified groundwater as a key issue with respect to the concept plan
" and Stage 1GFDA.



12 The use and environmental impact on groundwater is an essential and inextricable

-part of the coal seam gas extraction process for which approval was sought. '

' 13 Material risks to groundwater from the gas ﬂeld development (mcludmg hydrautlc

fractunng and methane extractlon) include the followmg
(a) Dewatering of shallow aqulfers,

(b) Increased aouifer permeability as a result of the fraccing and removal of
groundwater, ' - ' | '

(c) Reduction in stream (base) flow -if dewatenng of the altuwai and shallow

aquifers occurs as a result of fraccing and gas extraction,
(d) Surface storage Ieakage of saline groundwater
{e) Cross contamlnatlon of groundwater aquers
Partlculars

. AECOM, "Glou‘oester Gas: Environmental Assessment’, November -
2009 at pp. 13-5 & 13-6. '
14 The use and environmental impact. on water re-use and water disposal are an
“essential and inextricable part of the coal seam gas extraction process for which

~ approval was sought.
.15 I respect of the impact of both proposals on water re-use and water disposal:

(a) The DGR, dated 26 August 2008, identified how extracted water would be
' stored used, d|sposed of and/or re-supplied to other users as berng a key

issue to the concept plan and major prolect appllcatton

(b) The DGRs dated 26 August 2008 identified surface and groundwater as
being a key issue to the concept plan and major project application,

~ (¢) The DGRs, dated 26 August 2008, also identified a general environmental risk
analysis as being a key issue to-the concept plan and major project
-application, ' |
(d) The PAC determination report |dent|f|ed groundwater and surface waters as
being a key issue to the concept plan and major pFOJeCt application.
16 Material risks to surface water during the operatlon of the major project include the
following: | |

(a) Increased contamination / sallnlty of surface waters and detrimental impacts to
surrounding vegetatlon as a result of the accidental release of produced water



through the leak of water pipes in the water gathering system and / or the
_ rupture or overflow of the water holdlng ponds '

(b) Increased -salinity l contamrnatlon into surface water from the accrdental
release of saline drill, frac and produced water from storage tanks or during

workovers, .

" (¢) Increased sedimentation / turbidity / contamination of surface water if flooding

' oceurs, . '

(d) Increased salinity / -contamination ‘into surface water ‘from the accidental
release of saline brine frorn the reverse os_rn'osis water treatment plant or from
triicks transporting the brine / solid salt waste.

17 On22 February 2‘011 the PAC determined to approve’

@) The concept plan: '

i wrth conditions purported to be |mposed pursuant to 5750(4) and
s.75P(1). of the EP&A Act listed in Schedule 2 of that purported
approval, o ' a

i. did not identify any performance criteria or guidelines with respect to
groundwater which the proponent had to adhere to for any subsequent
_stages pro;ect as referred to in paragraph (c) of the purported concept
approval, =’

(b) The major'project application, -subject to conditions purport_ed to be imposed
pursuant to 8.75J(4) of the EP&A Act ' '

Ground 1 - conditions of major pro;ect approval leaving .open the possmrhty of a .

significantly dlfferent development in respect of groundwater

18 By the |mp03|t|on of condltions 21,35, 3. 8, 38,41, 4.2 and 7. 4(e)(|) the PAC in .
~ purporting to approve a project appllcation which (because of matters relating to

groundwater)
(a) Deferred matters of essentlal consrderatlon of the concept approval belng
i, Groundwater criteria generally. -

. | Conditions as to the quantities of water, s’and chemicals, or other

' matter that would make up the hydraulic fracture stimulation qurd to be
used '

i. Conditions specifying the chemicals that were permitted as part of the

‘hydraulic fracture stimulation fluid.



- (b) Has the potential for significantly different devel'opmenf from what was sought

in the major project application and with significantly different environmental -

impacts of the developme_nt_ from that for which -approval was sought and

~ putatively granted, because:

Project appfoval sought by the proponent is set out in 4(b), 6,7 and 8
above, ' a '

i. The project approval sought included approval for some ehvironmenta!

harm,

Project approval was granted to the proposal referred to in Schedule 1,
subject to Schedule 2. conditions of the approval referred to in

paragraph 17(b) above, .

The PAC in approv:ng the locations of gas wells in Schedule 1 (whlch
prowdes. that the project comprises Stage 1 gas field development
area; being 110 wells and associated infrastructure within approx 50

km? section of 210 km? area) has sought to constrain the location of

the wells in an envelope

The PAC, in Schedule 2 of the major project approval has sought to
~ impose conditions with the following gffects:

1. Condition 1.1 to the effect that the proponent shall carry out"
prOjth generally in- accordance with the EA the prehmmary
hydrogeologlcal report, the “concept plan’ approval and the

conditions,

2. Condition 1:2 o the eﬁect that where there is inconsistency the
projéct‘ap'proval prevails over the EA and the hydro report {(but

not the cohcept plan or conditions), -

3. ‘Condition 21 to the'effect that gas wells are to be located
~ within the 50 km? area consistent with locational principles set '
out in statement of commitment 3 {concept areaj, with-
consideration to flood prone land -an_d minimising risk of
groundwater impacts per condition 3.10. The proponent must
submit location sheets 'identifying final location of wells and
infrastructure. There is no specifi'c:ation Within the approval as -

to how to weigh/prioritise the matters contained |n the locational
principles, floodprone land and groundwater impacts as
réquired by thié condition. There is specification in the EA on



“prioritisation of issues”- at | page ES17 whioh may ~ inform
_|mplementat|on of the Iocatlonal principles (water management
is- medlum pnonty which must include groundwater) There is.
also in EA at 8-2 to 8.3, which sets out pnontlsatlon of issues
in whlch |mpacts on groundwater and potentlal for degradatlon

of water are assessed as low and medium respectlvely,

Conditi.on 3.5 to the effect that the pro_ponent s_hall implement

all reasonable and feasible measures to ensure that gas wells |
avoid and minimise gas migration risks and adyerse impacts to
beneficial.aduifers including associated groundwater IUSers,_
surface water users and groundWater dependent ecosystems,

| W|thout specnflcat!on of what is either feasible or reasonable
with respect to the enwronmental harm which has been

: approved,

5. Condition 37 which bans BTEX chemicais but there are any
- number of other unnamed chemicals that will be used as paxt of
the fraccing process and dlfferent chemicals may be used for
different wells depending on the different ‘geological features -

where the proponent is drilling, .

ConditionB,Q which has th'e potential to affect where the wells'_- ‘
will be located and the manner in which the 'project will be

staged all of Wthh was not known to the PAC,

Condition 3. 10 to the effect that the proponent shall ensure gas
wells are develope_d in a phased manner to avoid and minimise
adverse impacts to beneficial aguifers consistent with condition
3.5. The project approval deals with "phased" in two ways,
firstly, the EA states at E17 that Stage 1 would form the first
" phase of a staged approach to the wider development of th_e
‘ -,concept a'rea The pro}ect'approvall provides for the stage one
. approval ttself to be undertaken in a phased manner, pursuant
to condition 3.10, second paragraph which refers to 3.9(c).
Condition 3.9(c) requires the updated hydrogeological model to .

include recommendations for phased gas well development at

Stage 1. There is no deta|I or specmcatlon about how this
phased approach is to be carned out, other than that it is to be -
pfovided in further reporting,



19

20

- 8 Condltlon 4 Wthh requires - the - proponent,' prior - to
. commencement  of oonstructlon proponent to develop 2

groundwater monltormg program
~vi. In‘imposing the condltlons referred toin 18(b)(v) above the PAC has:

1. Approved an envrronmental envelope approach which prowdes.
_ the ability to locate up to four wells within any given envelope,
EA and approvals contemplate changed location,

2. Provided that the development must take place within the
- envelope subject to the locational principles and condition 2.1,

and is subject to condition 3.5,

3. Also provided Iocatronal pnnmples that are so dlscretlonary that
- they do not in fact constrain the ‘location of the wells, which
leaves open the possibility that the wells in locations and

numbers dlfferent to that whloh was approved,

4, Not assessed the enwronmental soolal and economic lmpacts B

dependmg on where the wells are ultimately tocated and the

receiving environment,

vii. The matters listed in 18(b)(i)-(vi) above are not appropriate standards

or Ilmlts '

viii. As a consequenoe of all the matters llsted in paragraph 18(b)(i)-(vii),
the purported approval and its conditions leave open the prospect that .
the PAC purported to-approve development for which the proponent

did not apply because of:
~ 1. The location of the wells and

2. As .some envrronmentat harm has been apphed for a different

envrronmental herm has been approved

The matters :dentrfled in paragraph 18 are matters which fall outside: of the statutory -
power in s 75J(4) to approve a proleot subject to modifications or conditions and

consequently those condltlons not being severable cause the major project

| approval-to be mvahd.

In the alternative:



(a). The conditions of approval create a separate and unauthorised process for
the Director-General to determine the extent of environmental harm caused by
the major project, and | ' |

(b} The delegation of the Minister's power to approve the major project did not
permit the PAC to sub-delegate the power to decide to a third party, being the

Director-General.
21 'As a consequence of the matters pleaded in paragraph 20, the major project
‘approvalisinvalid. '

Ground 2 cond:tlons of major project approval !eavmg open the possibility of a
5|gn|f1cantly dlfferent deve[opment in’ respect of water re-use and disposal of waste

water -

22 ~ By the :mposmon of condltion 3.12 the PAC in purpor‘cmg to approve a project
application which (because of matters reia’nng to water re-use and - d:sposal of

waste water).

(a) Deferre'd matters of essential consideration, as it purported to grant approval

w:thout

An extracted water management sirategy ha\nng been developed prlor

to the approval, .

i Any_ standards or limits in respect of the treatment of wastewater,

iii. Any knowledge of the chemicals to be used or their proportions, to
make up the hydraulic fracture stimulation fluid to be used,

iv. Idehtification of the actual freatment process for the produced water,
v. The terms of an enviropmental protection licence relating to the
 discharge of waste water. | o
(b) Has the potentlal to be a significantly different prOJect from that for which
approval was sought and putatively granted
23 In the a’Iternative:

(a) The conditions of major project approval create a separate and unauthorised
process for the Director-General to determine the extent of enwronmentai

harm caused by the major project, and

(b) The delegatlon of the Minister’s power to approve the major project did not .
“permit the PAC to sub-delegate the power to decide to a third party, being the

" Director-General.
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i

Ground 3(a): failure to consider the precautnonary prmclple in respect of groundwater

- the concept plan

24 . When the PAC purported to grant concept plan approval under ss. 750 and 75P of.
the EP&A Act the PAC: '

(a) Was bound to conS|der the prmmples of ecologically sustamable development
‘set out m 5.6(2) of the Protection of the Envrronment Admfmstrat:on Act 1991,

: belng an element _cf the public interest.

Parfciculars

i The p'rec-'autionary._' principle is an element Of'eco_logically sustainable

development and it indicates that if there are threats of serious or

irreversible environmental damage, lack of full scientific certainty

should not be used as a reason for postponlng measures to prevent

environmental degradation — cf Protection of the Environment .
Administration Act 1991, s.6(2)(a).

i. The concept plan creates a threat of serious or irreversible

environmental damage as the material risks associated with the gas

_ extraction process as set out in paragraphs 13 and 16 above, and also’

includes, as described in PAC determination report, “Concept and

* Project Application for Gloucester Gas Project, dated 22 February"

2011, at pp. 5-6, the following:

a. F’ossmle release of ccal seam waters to surface waters,

b. Possmle release of coal seam waters to shallow

aquifers,

c. Possible loss of waters from existing surface streams

and shallow aquifers, .

~d. Possible contamination of surface waters by substances

in coal seam waters and fraccing fluids,

e. Possible “contamination of shallow aquifers by
substances in coal seam waters and fraccing fluids, |

f. Escape of gas to the surface,
g. Escape of gas to shallow aquifers.

There is scientific uncertainty as to the threat of the environmental

" damage, as at the _time of determining to approve both the concept -
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" plan and major project application., the PAC held the view that 2 -

greater degree of definition of the geology and groundwater modeiling
in the Environmental Assessment and supporting documents would
have given a. grea.t'er degree .of assurance that the risks were
negligible, as described in the PAC determination report, “Concept and
Project Application for Gloucester Gas Project, dated 22 Fep.ruary'
2011, atpp.56. - o

The precautionary pnnC|ple is and was enlivened with respect to the

~ determination of the concept plan and required specific consideration - |
by the PAC with regard to the material risk just identified.

(b) Determined to approve the concept plan in the absence of sufficient evidence
as regards the nature or extent of the environmental impacts'of the concept

plan.

Particulars
At the time of determining to approve both the concept plan and major
projectapplication, the PAC held the view that a greater degree of

definition of the geology and groundwater modelling in the
Enwronmental Assessment and supporting documents would have

. given a greater degree of assurance that the risks were negllglble see.

PAC determination report, “Coricept and PrOJect Application for
Gloucester Gas Project, dated 22 February 2011, at pp. 5-6.

No consideration of the impact of re'moving groundwater at a maximum
rate of 6 ML per day of hydrau!ic connectivity.

Condition 2.1(c) of the concept plan approval requires the proponent to
demonstrate that the en\nronmental impacts assocrated with a
subsequent stages project are generalty consmtent with the nature of

en\nronmentat impacts identified for the Stage 1 project.

iv.. Condition 2.1(f) of the concept plan approval requrres the proponent to

prepare a groundwater impact assessment.

25 ~ In the premise, the concept plan approval is invalidT

- Ground 3(b): failure to consider the precautionary principle in respect of groundwater:

: the major prolect

.26 _ When the Planning Assessment Commlssmn purported to grant stage 1 major
_prOJect approval under s._75J of the EP&A Act, it was bound to consider, as an
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‘element. of the public interest, the pnnc|ples of ecologlcally sustalnable
development set out in s.6(2).of the Protectlon of the Enwronment Administration

Act 1991,

Pa_rticula‘rs
See partrcutars at 24(a) above.

The Director-GeneraIs Enwronmental Assessment report refers to

| ecologlcatly sustainable ,development and the precautlonary pnnmpie

at [3.6]

The Director-General's En\nronmental Assessment Report states that

oonsastent with the principie for the appropnate ‘vatumg of natural
resources, the Department in its assessment of key issues,

' con5|dered the requirement for ‘appropriate contingency strategles in

relation to groundwater impacts to surroundmg users

The substance of the precautionary. prlnCIpte was not oon3|dered in the
Director-General's Enwronmental Assessment Report in that no

assessment of the risk-weighted consequences of various options.

The PAC det_errnined to approve the concept plan in the absence of sufficient
evidence_as regards the nature or extent of the environmental impacts of the major

project.

iil.

~ Particulars

The proponent did not de.monstrate that the likely impacts of the wells

- would be consistent with the New South Wales Office of Wate_r’s

Groundwater Quanttty Management Policy.

The proponent did not demonstrate that the Irkely |mpaots of the wells
would be consistent W|th the New South Wales Office of Waters

Groundwater Dependent Ecosystems Pollcy

'Slgnltlcant further environmental assessment in relatlon to the

‘hydrogeology of the area was required.

The PAC approved the major project without a construction

_enVironmentai management plan before them which was to include an

~ environmental risk analysis outlining cumulative impacts.

The oo.nditions of approval did not incorporate measure to prevent the

risk of environmental damage.
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28 In the premises:
(a) The stage 1 major project approval is invalid, and -
{(b) The proponent proposes to carry.out works in the absence of a valid stage 1
major project approval.
Ground 4(a): failure to consider the precautionary principle with respect to water re-
use and disposal of waste water: the concept plan .
29 . When the Planning Assessment Commission purported to grant concept plan
_ap.prov_al under s.750 of the EP&A Act, it was bound to consider, as an element of .
the public interest, the principles of ecologically sustainable development set out in
s'.6(2) of the-_Protectidn of the Environment Administration Act 1991 and failed to
c'qnsid'er it. |
| Particulars'_
i. Material risks.assbciated with water re-use and disposal of water as
~set out in paragraph 13 above and, as identified in- AECOM,
“Gloucester Gas: Environmental Assessment’, November 2009 at pp. .
13-5 & 13-6.
ii. The concept plan creates a threat. of serious or irreversible

environmental damage.

iii. There is scientific uncertainty as to the threat of the environmental
damage.

iv. Dévelopmeht within the Concept Area would comprise similar activities
- to the proposed development of the Stage 1 GFDA. Potential impacts

to surface water quality during construction, operation and
rehabilitation would be similar to those identified for the Stage 1 GFDA

v. As such water treatme_ht would be required prior to dispoéal of the
water, as described in Section 5.5.3. A number of alternatives have

been proposed for the treatment of produced water and the destination =~

* of the treated water as further detailed in Section 4.4;

vi. Water treatment is alsb required due to the potential gas and chemical

contéminati_on of the produced water.
30 In the premises the concept plan approval is invalid.

- Ground 4(b): failure to c_:onsidér the precautionary principle with respect to water re-

use and disposal of waste water: the major project.
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31 When the Planning'Assessment C'omrntssion purported to grant stage 1 major
o 7 pro;ect approval under 5.75J of the EP&A Act, it was bound to consider, as an
“element of the. public |nterest the prrnmples of eootogrcally sustainable
deveiopment set out in 5.6(2) of the Protection of the Enwronment Admmrstratron

* Act 1991 and failed to consider it. '

Particulars |
i, See particulars to paragraph 29.

- The PAC conditions of approval states that no condrtlon of the
‘ approval removes the’ obhgatlon for the proponent to obtain, renew or

comply with necessary licences, permits, and approvals required for
the development of the project. ' o

i, 'An environment protectron licence under Chapter 3 of the Protection of
the Environment Operatrons Act 1997 (for any of the purposes referred '
to in s. 43 of that Act) cannot be refused if it is necessary for oarrymg
out an approved project and !S to be substantially consistent with the
‘approval under Part 3A of the EP&A Act. A reference in this section to

ah authorisation or approval includes a reference to any conditions of
the authorisation or approval. |
32 In the ‘premiseS'
(a) The stage 1 major pro;eot approval is invalid, and
{b) The proponent proposes to carry out works in the absence of a valid stage 1
major project approval.
Conclusion

33 On the grounds set out above, the applicant seeks the relief set out in its summons.
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