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The Partics

1 The Applicants are both respected Elders of the Aboriginal community in Moree,
They are also individual members of the Moree Murri Taskforce (“the Taskforce”),
which was established in May 2008 from Traditional Owners and Abongmal
community representatives. Lyall Munro has been involved in Aboriginal issues in
Moree in a number of different capacities over the past 50 years. Wayne Nean has

been involved in Aboriginal issues in Moree for the past 35 years.

2 The Taskforce was formed for the purpose of co-ordinating the response of the
Aboriginal community in Moree to the proposal to develop a commerciai retail store

on Taylor Oval.

3 The Applicants are bringing these proceedings in the public interest as
representatives of a proportion of the Aboriginal community in Moree who are
concerned about the future of Taylor Oval. They are also bringing these
proceedinigs in their capacity as Elders of the Gomerai nation. The Gomeroi nation |
are the Traditional Owners of the greater Moree area, encompassing an area of
North Western NSW from the area between Tamworth and Goondiwindi, and west
to Narrabri, Welgett, Bogabilla and Lightning Ridge, in northern New South
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Wales to Inverell. In the south-west, their country extends to Coonabarabr=n and
the eastern foothlﬂs of the Warrumbungle Ranges and down to Muswellbrook.

As Elders, both Apphcants are of the view that it is their duty to protect and
conserve the cultural heritage of the Gomeroi nation, and they have a personal
responsrbmty to do all they can do to protect that heritage.

The Applicants believe that Tayior Oval is a burial site and of s;on!ﬁcancn to the

Gomero: nation and other Abongmal people in the arsa.

In August 1903, while excavations were occurring around the cricket ground now
known at Taylor Ovau two bodies covered with possum rug and bark were
exhumed, described as a “blackfeliow and his gin” who were buried there 40 years

before.

On or about June 2007, Taylor Oval was listed on the Department of Environment
and Climate Change’s Aboriginal Heritage Informatlon System as an Aborlginaf
burial site- (AHIMS #10-3-0067).

The Applicants as representatives-of the Abbriginai community of Morse also
regard Taylor Oval as a significant place for reconciliation in Moree and for the

sporting history of Moree, as well as of historical srgmﬂcance

The Applicants as members of the Taskforce and custodrans of the cultural heritage
of the Gomeroi nation have been involved in discussions and submissions about

the future of Taylor Ovai since 2005,

The Apphcants for the reasons set out in paragraphs 1-9 are persons aggrieved by
the decision by the Respondent at issue in these proceedings. The decision will
impact on the ability of the area to be conserved and protected in the future.

The Respondent is the Minister for Lands {"the Minister”) who is the relevant

authority under the Crown Lands Act 1989,

The Land
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Lot 587 in DP 822970 (“Taylor Oval’) is approximately 2.429 hectares and is in the
iioree Council Local Government area. The State of New South Wales is the
registered proprietor and the land is recustered under the Real Property Act mOO

The registered title for Taylor Oval shows that itis currently dedicated for pubiic
recreation pursuant to s 25 of the Crown Lands Consolidation Act 1913 It has been

gazetted for public recreation since 1886.

Particulars
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Title Search Folio 587/822970 showing dedicated for public recreation (dated
21/1/09).

Gazette of 23 November 1886 dedicated as reserve for pub'lic recreation.

Gazette of 7 December 1892 revoked dedicated as reserve for public recreation
under s 105 of Crown Lands Act 1884 and part was rededicated as Cricket Ground,

and part as public recreation.

Gazette of 24 April 1931 revoked dedlcatron for crrcket ground under s 25 of Crown
Lands Consolidation Act 1913 and rectedrcated for purpose of pubtrc recreation.

Moree Council are currently the manager of the Taylor Oval Reserve Trust under
the Public Trusts Act 1897, The Council were appointad trustee in 1931.

Taylor Oval is land under the control of the Councr! in accordance with s 92 of the
Crown Lands Act 1989.

Lot 701 in DP 1029428 (“Lot 7017 adjoins the Taylor Oval site and consists of
around 1. 8722 hectares and is also in the Moree Council Area. The State of New
South Wales is the regrstered proprietor and the land is regrstered under the Rea/l

Property Act 1900.

The registered title for Lot 701 shows that it i is also currently dedicated for public

. recreation pursuant to s 25 of the Crown Lands Consolrdatron Act 1913,

Particulars

Title Search Folio 5877822970 showing dedicated for public recreation (dated
2111/09).

Taylor Oval and Lot 701 (together “the Subject Land® ") comprise a facility for public
recreation.

The Subject Land as to the whole or pait was ded!cated as D560016 and D560017
being reserves for public recreation of which the Moree Councrl is trustee

The present use of the Subject Land is consistent with the dedicated purpose of

public recreation.

The Subject Land is located in the main centre of Mores and is set back behind
existing shops from the main street in Moree, the Neweli Highway. The entrance to
Taylor Oval is on Albert Street and to the South of the Oval are tennis Courts used
by the Moree Tannis Club and beyond is Lioyd Oval and the Mshi Rivar,
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An existing Woolworths supermarket and car park is also adjacent to Taylor Oval to
the South. Moree Primary School is to the west of Tayior Oval on Albart Street. The
local Fire Brigade is also east of the Oval on Albert Street.

Taylor Oval is walking distance to Morse Secbndary College which is located on
the opposite side of the Newell Highway.

Other major sporting facilities in Mores are located away from the town centra,

Statutory framework under the Crown Lands Act 1989
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The Minister for Lands has power to deal with Crown !ahds under the Crown Lands
Act 1989 (“CL Act’).

Under s 6 of the CL Act, Crown land may not be sold, reserved or otherwise dealt
with unless the dedication or dealing is authorised by the CL Act,

The CL Act contains detaiied obj.eci's at section 10 to ensure that Crown land is
managed for the benefit of the people of NSW. Those include:

3) a proper assessment of Crown fand,

(b) the managemeht of Crown fand having'regérd to the principles of Crown land
management contained in this Act, : ,
(c) the proper development and conservation of Crown tand having regard to those
principles, :

(d) the regulaﬁon of the conditions under which Crown land is permitted to be
occupied, used, sold, leased, licensed or otherwise dealt with,

{e) the reservation or dedication of Crown land for public purposes and the
management and use of the reserved or dedicated land, and

(f) the collection, recording and dissemination of information in relation to Crown

* fand. :
- The assessment of Crown Jand is one of the key objectives of the CL Act.

Under section 11 of the CL Act, the principles of managemernt of Crown land are

set out as follows:

(a) that environmentai.protection principles be observed in relation to the
management and administration of Crown land, ‘

(b) that the natural resources of Crown land (including water, soil, flora, fauna and
scenic guality) be conserved wherever possible, :

(¢) that public use and enjoyment of appropriate Crown land be encouraged,
(d) that, where appropriate, multiple use of Crown land be encouraged,

() that, where appropriate, Crown land should be usad and managed in such a
way that both the land and its resources are sustained in perpstuity, and

(f) that Crown land be occupied, used, sold, leased, licensed or ctherwise dealt
with in the best interests of the State consistent with the above principles,

The responsibility of the Minister under s 12 is to achieve the objects of the CL Act,
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Under s 30 of the GL Act, the Minister is requiz'ed to earry out a programme of land
assessment, which shall consist of an inventory, an assessment of the capabilities -
of the Iand the identification of suitable uses forthe land, and where practicabie of

the preferred use or uses.

Under s 32 of the CL Act the identification of uses requires that regard shall be had
to the particulars of the land contazned i the inventory, the assessment of the
land’s capabthtres the principles of Crown land management and any current _
policies’ reiatmg to the land approved by the Minister, and views of any governmant

department which has expressed an interest in the land.

The Minister may from time to time cause a preferred use to be reviewed and gither
confirmed or varied having regard to the changed particulars of the mventory or
any changes in the capabllltles or preferred uses of the land (s 33(2)). The CL Act
contemplates at s 33(2) that the Crown land assessment forms a central rore in the

management of Crown land.

The'Minister is in the premises obliged to act in accordance with the

- recommendations of the Crown iand assessment or_at the least to take into account _

and give sngmfacant weight to the Crown land assessment, when making decisions

aﬂ‘ectmg the use and management of Crown land.

Section 84 of the CL Act deals with revocation of dedlcatfons Section 12 makes it
clear that the Minister in making ali decisions under the CL Act must act i in

- accordance with the objects of the CL Act which include principles of Crown land

- management set out at paragraph 29.

The Crown land assessment and preferred uses under that assessment are
therefore mandatory ralevant considerations to the exercise of the Minister's
powars undsr s 84 of the CL Act.

In the premises it is an implied statutory precondition to the exercise of powers

under s.84 of the CL Act that the Mlmster form an intention to revoke the dedicataon

of land before undertaking the procedure for revocatfon set out therein.

The Course of Events
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On 4 June 2004, the Moree Council advertised Expressions of interest io aiiract a

' major Discount Departmient Store to Moree.

Fabcot Pty Ltd, a subSIdrary of Woolworths Ltd (“Woolworths® '), was the only
applicant and proposed a Big W store for Mores.
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On or around 7 February 2005, the Subject Land was identified by Moree Council
and Woolworths as the most appropriate site for the Big W store.

On 25 November 2005 the Minister for Lands advertised the exhibition of 3 draft
assessment of crown land at Moree under the Cfown Lands Act 1989.

The Subject Land was investigated by the Department of Lands to prepare a Crown
Land Assessment Report (‘the Assessment Report” and a Report on Preferred
Usés - Assessment of Crbwn Land at Moree (Taylor Cval) (“the Preferred Uses
Report’). | ‘

The Assessment Report and the_Preferre‘d Uses Réport wére published by'the.

‘Department of Lands in April 2006. The Executive summary of the assessment

makes clear that the report is related to “potential sale of Crown Land that currently

. provides recreation and sportin'g facilities”. It was therefore linked to the Minister’s

powers under s 34 of the CL Act and designed to inform the Minister about the
matters that he was to have regard under the CL Act.

The Assessment Report examined Crown land at Taylor Oval and the surrounding
blocks including Lioyd Oval and the Moree Tennis Club of which the Subject Land
comprises part with the objective of identifying a range of suitabie uses of the sites
prior to any decision being made on future use of the land. It identified that Taylor
Oval -had high capability for community or public purpose (non-urban and urban
fand. use). It stated that the long term retention and maintenance of the Subject |
Land as a major sporting Tacifity and open park land setting should be seen as 3
priority. The report stated that it is unlikely that Taylor Oval will be suitable for othér
purposes other ’Ehan its current land use in the short to medium'term. The report

- noted that the Subject Land is best suited io non urban recreation and Community

or public purposes in particular park lahd and public open space.

The Preferred Uses Report contained reccmmen.da’tions for the preferred uses of
the Subject Land as Comm unity or public purposes and recreation. That
assessment considered not just suitable uses but preferred uses fof the relevant
sites. The Preferred Uses Répor‘t recommended that the Subject Land be retainad
as Crown land reserved and dedicated for public purposes.'

Developinent application
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On 11" January 2007, Woolworths sought tand owners consent from the Minister
for Lands fo iodging_ a developmerit application on the Subject Land for the Big W

store.
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On or about 28 February 2007 the Minister gave consent to Woolworths Lid to -
lodge a development application with Moree Plains Shire Council in respect of tha
Subject Land.

The consent given on 28 February 2007 did not purport to approve the
development of the land, or operate as an agreement to grant any interest in it.

On 21 March 2007, the Director Genera! of the Department of Lands confirmed
that the Minister for Lands consented to Woolworths lodging a development
appilcatlon for Big' W on the Subject Land on the condition that owner's approval
was not infended to operate as the approval of the development.

On 21 June 2007, Woolworths lodged a development application with the Moree
Council for a Big W store and shopping centre development on the Subject Land
(part of lot 587 DP822970 and part lot 701 DP 10298 and lot 1 DP1013137) (“Big W

Proposal’).

At the time that the Big W Proposal was !odged the Subject Land Was subject to

the dedication for public recreation,

Particulars

Title search 587/822970, attached to deveiopment apphcatron (dated 20/6/07).

;Ded:cefson of Sub;ect Land under Crown Lands Act ?989
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On 24" October 2007, staff of the Department of Lands prepared a submission on

- the proposed revocatron of the dedsca’uon of the Subject Land (“the Submxsswn”)

The Submission concluded “The dedications do not reflect the current uses and
occupations, nor do they enable future management in accordance with the
racommendations of the_ land assessmant with regard to either continuing use, or
potentia! development”. It recommended that the dedication be revoked on this

basis.
The Submission was false in material particulars in that:

a. The Assessment Report did not conclude that the dedications did not reflect

the current uses,

. b. The Assessment Report did not conclude that the dedications prevented
future management of the land in accordance with the suitable uses identified:

¢. The Preferred Uses report did not recommend that the dedications be

removed;
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d. The Preferred Uses report did not conclude that there was incompatibility
between the dedications and the future uses it identified.

On 25" October 2007, the Regional Manager of the Department of Lands approved

the submission at paragraph 51.

On 2 November 2007, the Minister for Lands gazetted a nofifioatioh of proposed
revocation of the dedication of Crown land for public purpose for the : Subject Land
or part thereof bemg D56001 8 and D560017 in the NSW Government Gazetie
purportedly under s 84 of the Crown Lands Act 1984 ("the Revocation Gazettal”),

The Revocation Gazettaf stated that infer afia that the Minister intended. following

548

Ihe laying of a copy of the nofification before both Houses of Parliament, to revoke

the dedication of the Sublect Land.

The representation contained in the Revocation Gazette was false in that the
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- paragraph 52 hereof.

. labled in the Legislative Assembly and the L egislative Council.

In the premises the Minister had not formed the intention. or anemawely had no

- Minister for Lands had not. at the time of publication of the Revocation Gazettal,

formed the intention to revoke the dedication of the Subiject Land for the public --

burpose of revocation.

On 5 November 2007, the Minister for Land was briefed by the Department of
Lands on the revocauon The briefing to the Minister indicated that the Subject
Land had been the subject of an Assessment Report and the Prenerred Uses

| Report adopted on 13 April 2008. It also noted that the investigations determmed

that the dedications do not reflect the current uses and occupations nor do they
enable future management in accordance with the recommendations The briefing
therefere recommended revocation of the dechcatlon

The briefing note contained the same representation as appeared in the
Submission with respect to the uses of the Subject Land and the Assessment and
Preferred Uses Report, and was also false in material particulars as is pleaded at

The Minister acted in reliance on the briefing note and the recommendation
contained in the Submission to cause the notification of intended revocation to be

proper basis on which to form the i intention, to revoke the dedication of the Subject

Land or to publish the Revosation Gazettal or to lay the Revocation Gazetttal

before both Houses of Parliament.
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On 27" ‘November 2007, the notification of revocation was tahled in tha Legislative

Assembly and Legislative Council.

The Revocation Gazettal purported to eet out the Minister's intention that current
and future proposals for the use and management of the Subject Lands will be

- considered in accordance with the preferred use and recommendations as outlined.

in the Assessment Report and the Preferrad Uses Report.
Particulars

Schedule 3 Gazsite Notice Government Gazette No 180 p8228 2 November 2007.

Other con'sequent decisions:

60

. B1

62

83

On 5" November 2008, Moree Counc;l resolved to support the draft LEP as
exhibited and forward the draft LEP to the Depariment of Planning. The draft LEP

- purported fo change the zonlng of the subject land from zone 6(a) Public Open

Space under the Moree Plains Local Enwronmental Plan to zone 3 business. The
rezoning is known as Moree Plains Looa! Environmental Plan 1995 (Amendment

No.17).
On 2™ January 2009, the Minister decided to make the draft LEP.

Both of these decisions appearto reiy on the purported revocation of the
dedication, despite the fact that at the time these decisions were made, the subjeot |

land was still gazetted for a public purpose on the land titles register.

Both of these decisions were inconsistent with the Preferred Uses report.

Ground 1 ~ Jurisdictional errorfFailure to consider relevant conside.ration
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As outlined at paragraph 34-36, the Minister can only lawfulfy exercise his power to

revoke a dedication if certam circumstances are satisfied.

Before forming the rntentaon to revokeing a dedication, the Minister must be

satisfied the proposed revocation is consistent with the principles of Crown land
management.
The Minister also needs to consider the Assessment Repor‘t.before forming the

intention to publish notmcehon of intention to revoke g dedication making-any
eieefaen pursuant to s 84 or to table the notice of proposed revocation in both

Houses of Parliament.

While the briefing to the Minister set out at paragraph 55 purported to consider the
Assessment Report and the Preferred Uses Report, it eleadly contained statements
that were inconsistent with the findings of those reports as set out at paragraph 42-
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44. The briefing therefore mislead the Minister such that the Minister could not form
any proper infention to revoke the dedication of the Subject Land for public

recreation.

The Minister did not, at the iime of publication of the Revocation Gazettal or at the
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%ime the Revocatlon Gazetial was tabled in Parliament, have any intention, or any

factual basis on whlch properly to form the .rntentlon, fo revoke the dedication of the

Subject Land for public recreation.

It was an essential pracondition to a valid nofification of intention to revoke the

67C

dedication that the Minister had formed the intention to revoke the dedication of the

Subject Land for public recreation, or alternatively had a proper basis on which to

form that intention.

in the premi'ses. the notification of the infcention of the revocation of the Gazettal
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was void and of no force and effe‘ct.

The conclusi’ons of the Assessment Report and the Preferred Uses Report were -

considerations 'reievant to the Minister's formation of the intention to revoke the

dadication. -

By reason of the misrepresentations to the Minister concerning the use of the
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Subject Land. or alternatively the conclusions ¢f the Preferred Uses Report, or both

of them, the Minister failed fo take thosa conclusrons into_account in forming any

mtentron to revoke the dedmatlon of the Subject Land.

The decision of the Minister fo table the Revocatipn Gazettal before both houses of
Parliament purportedly under s 84 of the CL Act was not consistent with either the

principles of Crown land management or the Assessment Report. The Minister

therefore failed to take into account relevant considerations required under s 84 of
CL Act.

The decysmn is therefore void and of no effect such that the Subject Land remains
dedicated for the purposes of pubilc recreation. -

[n the premises: the notice of the proposed revocation did not comply with s.84(2)

Crown Lands Act 1989 such that the Minister may not validly revoke the dedication

of the Subject Land for public recreation.

Ground 2- Fundamentat arror of Fact
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The decision of the Minister to revoke the dedication was nased on the proposition
that the dedications do not reflect the current uses and occupations of the Subject
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Land, which proposmon was false. This assumption was made without regard o the
findings of the Assessment Report and the Preferrad Uses Report as set out in
paragraph 42-44,

The decision of the Minister to revoke the dedicaﬁon was based on the proposition
that the dedications did not enable future management in accordance with the
recommendation of the Assessment report with regard fo cont:nqing use or future

development which proposition was faise.

The error of fact relsted to a fundamental fact 'necessary to the decision under s 84
of the CL Act, as the Assessment Report is a key process in guiding the actions of

the Minister in deahng WIth Crown fand

in the premises, the any decusnon to revosationof proceed to revoke the dedicatlon
based on the notice purportedly given under 8.84(2) Crown Lands Act 1989 is or

will be was-void and of no eﬁect-suéh-tharf—ﬁ‘%e-&%jeei—haset;emaipm_deggﬁed_@

Ground 3 - Irrelevant consideration/No evitdence
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As outlined above the dacision to revoke the dedication was based on the
proposition that the dedications do not reflect the current uses and occupaﬂons of

the Subject Land, which propos;tion was false.

The proposmon that the dedication do not reflect the current uses and occupations
of the Subject Land is not contained in the Assessment Report or Preferred Uses

_Report. It is therefore an irrelevant consideration.

in the alternatlve there was no ev;denoe in the Assessment Report or Preferred

Uses Report to eHeeeFt—the—;aFepesn@q enable the Minister to conclude that the

dedication does not reflact the current uses and occupations of the Subject Land o

justify the nohce of proposed revocation ourportedly given under s. 84(2) Crown
Lands Act 1989 or to 1ust1fy the tab!lnq of the Revocatlon Cezetta! before

‘Parliament.

in the premises, the any decision to F%Le-easen-ef proceed o revoke the dedication

| based on the notice purportedly given under $.84(2) Crown Lands Act 1989 is or

will b was void and of no effectsushthat t
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NOTICE OF AMENDMENT: UCPR 12.5

1 This document is amended pursuant to leave granted by the court on & August
2009. |
- 2 Theamendments are indicated as follows:”
| (a) Omitted information is struck through.
(b) New information is in underlined text,




